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I. INTRODUCTION

The division of the government in the United States into local, state, and
federal responsibilities, which most of us studied during our secondary school
education, does not bear much similarity to the way this nation is actually
governed. The use of governmental powers to protect the environment demonstrates how overlapping and entwined the various levels of government are
involved in this effort. This system of overlapping powers helps provide a check
on the tendency of some government organizations to abuse their powers or to use
their regulatory authority to push undesirable programs. Decentralized governmental authority provides an opportunity to experiment with innovative
approaches to a problem in a geographically limited area. It also increases the
opportunities for citizen participation in the democratic process, and helps create
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a political and cultural diversity that may be beneficial.' Having multiple levels
of government responsible for program development creates a dynamic tension
that may be beneficial, but it can just as easily be detrimental because of increased
costs or the political gridlock that prevents the government from functioning. In
the environmental field we are experiencing this dynamic tension, and it is this
stress on governmental efforts to protect the environment that is the subject of this
Article.
The federal government's power to control pollution is primarily based on the
Commerce Clause of the United States Constitution.2 This power has expanded
to the point that nearly any environmental problem can be regulated,3 and only an
occasional aberrational federal law will be struck down based on the Commerce
Clause.4
Under the Tenth Amendment, "[tlhe powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.",5 However, as federal power has expanded
under the Commerce Clause, state's rights which are protected by the Tenth
Amendment, have contracted. For example, the Ninth Circuit has held that
because Congress can establish speed limits under the Commerce Clause, a
national speed limit does not violate the Tenth Amendment In Garciav. San
Antonio Metropolitan TransitAuthority,7 the United States Supreme Court, in a
5-4 decision, held that protection of state sovereignty depends on the state's role
as a participant in the political process that elects the Congress and the President.8
Thus, a law that is passed by Congress probably will not fail on Tenth Amendment grounds. 9 However, the Tenth Amendment may be used to strike down
attempts to force a state to carry out federally mandated duties. In New York v.
1.
See John P. Dwyer, The Practice of Federalism Under the Clean Air Act, 54 MD. L. REV. 1183,
1185 (1995); Henry M. Hart, Jr., The Relations Between State and FederalLaw, 54 COLUM. L. REV. 489,49192 (1954); Deborah J.Merritt, The GuaranteeClauseand State Autonomy: Federalismfor a Third-Century,
88 COLUM. L. REv. 1, 10 (1988). See generally Symposium, Federalism'sFuture, 47 VAND. L. REv. 1205
(1994).
2.
See U.S. CoNsT. art. I,§ 8.
3.
See, e.g., Hodel v. Indiana, 452 U.S. 314, 330 (1981); Hodel v. Virginia Surface Mining &
Reclamation Ass'n, 452 U.S. 264,282 (1981).
4. See, e.g., United States v. Lopez, 115 S. Ct. 1624, 1634 (1995) (holding that the banning of firearm
possession in a school zone is not within the commerce power). Two other interesting criminal law cases
involving whether the Commerce Clause gives the federal government the right to regulate private homes or
residential real estate are United States v. Pappadopoulos,64 F.3d 522 (9th Cir. 1995), and United States v.
Martin, 63 F.3d 1422 (7th Cir. 1995). But see United States v. Robertson, 115 S.Ct. 1732, 1733 (1995) (per
curiam) (upholding antiracketeering legislation on Commerce Clause grounds).
5.
U.S. CONST. amend. X.
Nevada v. Skinner, 884 F.2d 445,454 (9th Cir. 1989).
6.
7.
469 U.S. 528 (1985).
8.
Garcia,469 U.S. at 550.
9.
The Tenth Amendment does not protect a state from being outvoted by Congress. Nor can a state
complain that it was not represented on the conference committee. Nevada v. Watkins, 914 F.2d 1545, 1556-57
(9th Cir. 1990) (national high-level radioactive waste repository).
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UnitedStates,10the Supreme Court struck down a federal law that required a state
to take title to radioactive wastes if the state was unable to provide for their
disposal." This approach was used to invalidate a natural resource law in
Washington v. Brown.'2 This case involved the constitutionality of the Forest
Resources Conservation and Shortage Relief Act of 1990,13 which imposed a ban
on exporting timber from western federal and state public lands. The constitutional claims were based on the statute's requirement that the states implement the
export ban. Because a state could not choose to let the federal government
implement the ban, but had to administer the federal program or stop timber sales,
the court struck down the challenged
portions of 16 U.S.C.A. § 620(c) under the
14
doctrine set forth in New York.
Nevertheless, as long as the federal government either entices the states into
taking over a federal duty or performs an action itself, there is little chance for a
successful Tenth Amendment challenge by a state. Even if the federal government
mandates state action, if it is modest and nonthreatening to state sovereignty, the
action will probably not be struck down on Tenth Amendment grounds.1 5 The
United States Supreme Court has said, "[w]hile this Court never has sanctioned
explicitly a federal command to the States to promulgate and enforce laws and
regulations, there are instances where the Court has upheld federal statutory
structures that in effect directed state decisionmakers to take or to refrain from
taking certain actions. ,,16
From these cases we can conclude that Congress can do just about anything
it wishes concerning environmental protection, but it cannot legislate to force the
states to do the work. The states must have the option to do nothing. This option
gives the states considerable political leverage because most environmental programs are complex and require a skilled staff to administer. Thus, as a practical
matter, the federal government has few options as attractive as delegating
operational responsibility to the states. The ultimate source of the states' power
is the fact that environmental programs cannot work without state cooperation.
10. 505 U.S. 144 (1992).
11. New York, 505 U.S. at 188.
12. 992 F.2d 937 (9th Cir. 1993).
13. 16 U.S.C.A. §§ 620-620j (West Supp. 1996).
14. Brown, 992 F.2d at 940.
15. See South Carolina v. Baker, 485 U.S. 505, 515 (1988) (states can be required by the federal
government to issue state and local bonds in registered form if the state desires to have the interest exempt from
federal income taxes without the requirement violating the Tenth Amendment); South Dakota v. Dole, 483 U.S.
203, 212 (1987) (Secretary of Transportation can withhold funds from states that fail to comply with minimum
drinking age adopted by Congress); In re Permanent Surface Mining Regulation Litig., 653 F.2d 514, 527
(D.C. Cir. 1981) (en banc) (states can be required to elicit information concerning surface mining permits);
United States v. Ohio Dep't of Highway Safety, 635 F.2d 1195, 1205 (6th Cir. 1980) (state can be compelled
to deny motor vehicle registration to vehicles that fail an air pollution inspection).
16. Federal Energy Regulatory Comm'n v. Mississippi, 456 U.S. 742,761-62 (1982) (citation omitted)
(state authorities were required to adjudicate disputes arising under the federal Public Utility Regulatory
Policies Act statute).
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The role of the states in environmental protection has become an area of
controversy as the federal government's role has dramatically expanded during
the past twenty-five years. 7 Today the federal government plays the major role
in the governmental effort to protect the environment, primarily through the
statutes administered by the Environmental Protection Agency (EPA). Most
federal environmental statutes provide for operational responsibility to be
delegated to the states. This is called cooperative federalism.' States are given the
choice of regulating according to federal standards or having the state law preempted by the federal law.' 9 The EPA develops program requirements,
establishes the standards required by legislation, assists the states in assuming
responsibility for program operations, and attempts to impose national consistency on environmental protection efforts. 20In addition, with billions of dollars
each year being transferred to state and local governments from the federal
government for environmental protection purposes, the federal government is
necessarily an important influence on both state and local government environmental programs. 2 ' However, the federal government rarely uses its powers under
the Supremacy Clause 2 to preempt state and local law in the environmental
field.2 Thus, environmental issues that are the focus of statutes administered by
the EPA may also involve a state program, and often a local component as well.
As long as state laws are equivalent to or more stringent than federal require-

17. See generally Robert V. Percival, EnvironmentalFederalism:HistoricalRoots and Contemporary
Models, 54 MD. L. REv. 1141 (1995).
18. See New York, 505 U.S. at 167 (citing Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452
U.S. 264, 289 (1981)).
19. See Virginia Surface Mining & Reclamation, 452 U.S. at 290-91; see also Mark Squillace,
Cooperative Federalism Underthe Surface Mining Controland Reclamation Act: Is This Any Way to Run a
Government?, 15 Envtl. L. Rep. (Envtl. L. Inst.) No. 2, at 10,039 (Feb. 1985); A. Dan Tarlock, Biodiversity
Federalism, 54 MD. L. REV. 1315, 1321 (1995).
20. For a view that "federal pollution policy, and air pollution policy in particular, is especially plagued
by the vices of uniformity," see James E. Krier, On The Topology of Uniform EnvironmentalStandardsIn a
FederalSystem-And Why It Matters,54 MD. L. REV. 1226, 1227 (1995).
21. The U.S. EPA estimates 1994 air grants at $176,664,000. Water grants are $86,700,000. Drinking
water grants are $81,113,500. Resource Conservation and Recovery Act (RCRA) grants are $108,694,400.
Water infrastructure grants total $2,550,000,000. See U.S. EPA, FISCAL YEAR 1995, JUSTIFICATION OF
APPROPRIATION EsTIMATES FOR COMMITTEE ON APPROPRIATIONS 2-67, 4-37, 5-27, 6-5, 9-36 (1994).
22. See U.S. CONST. art. VI, cl. 2.
23. There are a few exceptions. Under the Clean Air Act (CAA), subchapter II, the federal government
largely preempts regulation of new motor vehicle emissions, fuels and fuel additives, and aircraft emissions.
Clean Air Act §§ 209(a), 211(c)(4), 233,42 U.S.C.A. §§ 7543(a), 7545(c)(4), 7573 (West 1995). Regulation
of chemicals is generally preempted under the Toxic Substances Control Act of 1976 (TSCA). Toxic
Substances Control Act of 1976 § 18, 15 U.S.C.A. § 2617 (West Supp. 1996).
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ments, they are allowed, 24 although there is a movement among state legislatures
to prohibit more stringent state standards.2
The major environmental role of the states is to implement and enforce the
statutes administered by the EPA.2 An important aspect of this day-to-day implementation is issuing permits and ensuring compliance. For example, under the
Clean Water Act (CWA) states may be delegated the authority to administer
programs for the discharge of water pollutants. 27 Forty states have accepted
delegation for the basic national pollution discharge elimination system (NPDES)
permit program as of 1995.28

Under the Resource Conservation and Recovery Act of 1976's (RCRA's)
29
hazardous waste subtitle, the states can administer and enforce three programs.
First, the basic program to track hazardous waste from its generation to ultimate
disposal, including the permitting and inspection of facilities, has been delegated
to forty-six states.30 Second, the "corrective action" program, which involves
supervising the efforts of facilities to monitor and clean up releases of hazardous
waste, t has been delegated to nineteen states, and twenty-four other states have
adopted corrective action regulations but have not been delegated authority to
implement the program as of early 1995.32 Finally, the boiler and industrial

24. However, local ordinances that amount to an explicit or de facto ban on activity that is otherwise
encouraged by federal environmental laws may violate the Commerce Clause. See Blue Circle Cement, Inc.
v. Board of County Comm'rs of County of Rogers, 27 F.3d 1499, 1508 (10th Cir. 1994) (treatment of
hazardous waste fuels); Rollins Envtl. Servs. (FS), Inc. v. St. James Parish, 775 F.2d 627, 635 (5th Cir. 1985)
(treatment of polychlorinated biphenyls (PCBs) under the TSCA).
25. Since 1987, 19 states have passed at least one statute to prevent state agencies from promulgating
more stringent standards than required by federal environmental law. Some of these are media-specific and
others focus on a source. New Mexico Statutes Annotated § 74-2-5C (Michie 1993), for example, prevents
promulgation of more stringent air pollution standards. Some states use conditional restrictions to prohibit more
stringent state standards unless some condition is met. For example, Oklahoma Statutes Annotated, title 27A,
§ 2-5-114 (West Supp. 1996), prohibits more stringent air pollution standards unless they are necessary to
protect public health. These statutes are discussed in Jerome M. Organ, Limitations on State Agency Authority
to Adopt Environmental Standards More Stringent Than Federal Standards: Policy Considerationsand
Interpretive Problems,54 MD. L. REV. 1373 (1995).
26. EPA continues to have backup authority for enforcement. See, e.g., Clean Air Act § 113, 42
U.S.C.A. § 7413 (West 1995); Marc Melnick & Elizabeth Willes, Watching the Candy Store: EPA Overfiling
of Local Air Pollution Variances, 20 ECOLOGY L.Q. 207 (1993).
27. Clean Water Act § 402, 33 U.S.C.A. § 1342 (West Supp. 1996).
28. U.S. GAO REPORT, EPA AND THE STATES: ENVIRONMENTAL CHALLENGES REQUIRE A BETTER
WORKING RELATIONSHIP 16 (1995) [hereinafter EPA AND THE STATES].

29.
1995).
30.

Resource Conservation and Recovery Act of 1976 subchapter 111, 42 U.S.C.A. §§ 6921-6931 (West
See Resource Conservation and Recovery Act § 3006,42 U.S.C.A. § 6926 (West 1995); EPA AND

THE STATES, supra note 28, at 19.

31.

See Resource Conservation and Recovery Act § 3004(v), 42 U.S.C.A. § 6924(v) (West 1995); EPA

AND THE STATES, supranote 28, at 19.

32.

EPA AND THE STATES, supra note 28, at 19.
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furnaces (BIF) rule of February 21, 1991, 33 which regulates the burning of
hazardous waste in these facilities, has been delegated to nine states as of late
1995.3
In addition to delegation, another approach is to use cooperative agreements
between EPA and the states to enforce the federal laws, as is done in the pesticide
field under the Federal Insecticide, Fungicide, and Rodenticide Act of 1972
(FIFRA).35 The states also may be assigned responsibility directly by a statute.
For example, under the Safe Drinking Water Act of 1986 (SDWA), states are
required to establish programs to protect areas around drinking water wells.36 The
Toxic Substances Control Act of 1976 (TSCA) 37 represents another approach.
TSCA section 18 prohibits the states from establishing any requirement
applicable to38 a substance or mixture regulated by the act, although there are many
exceptions.
The Clean Air Act (CAA) provides a focused example of a modem program
that operates at all levels of government, resulting from entwined governmental
responsibilities. Congress, in the CAA, mandates a complex regulatory program
involving the federal, state, and local governments. The EPA sets ambient air
quality standards3 9 to be achieved through the state implementation plan (SIP)
process. 40 Implementation plans are developed for each air quality control region
(AQCR) in the state 4 t and are ultimately combined to create the SIP. This usually
involves local input and, especially in situations involving interstate AQCRs, the
input of a regional planning agency, sometimes called the Council of Governments.42 To further complicate the division of responsibilities, the federal government provides funding for local governments' air planning efforts through
mechanisms such as the CAA's section 10543 grant program, which pumps about

33. Burning of Hazardous Waste in Boilers and Industrial Furnaces, 56 Fed. Reg. 7134 (1991) (codified
at 40 C.F.R. pt. 266, subpart H).
34. EPA AND THE STATES, supra note 28, at 25; Telephone Interview with Information Specialist,
RCRA Hotline (Feb. 9, 1996) (notes on file with the author).
35. Federal Insecticide, Fungicide, and Rodenticide Act of 1972 § 23,7 U.S.C.A. § 136u (Vest 1980
& Supp. 1996).
36. Safe Drinking Water Act of 1986 § 1428,42 U.S.C.A. § 300h-7 (Vest 1991).
37. Toxic Substances Control Act of 1976 §§ 2-412, 15 U.S.C.A. §§ 2601-2692 (West 1982 & Supp.
1996).
38. See Jim Florio, Federalism Issues Related to the ProbableEmergence of the Toxic Substances
ControlAct, 54 MD. L. REv. 1354, 1365 (1995); Marc W. Trost, The Regulation ofPolychlorinatedBiphenyls
Under the Toxic Substances ControlAct, 31 A.F.L. REv. 117, 126 (1989).
39. 40 C.F.R. pt. 50 (1995).
40. Clean Air Act § 110, 42 U.S.C.A. § 7410 (West 1995).
41. Arnold W. Reitze, Jr., The Role of the "Region" in Air Pollution Control,20 CASE W. RES. L. REV.
809, 810 (1969).
42. In Washington, D.C., for example, the AQCR includes the District of Columbia (considered a state
under the CAA) and parts of Maryland and Virginia. Air planning is done by the Metropolitan Washington
Council of Governments (COG).
43. 42 U.S.C.A. § 7405 (West 1995).
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$180 million a year to state air pollution control agencies. 44 This is about onethird of the total funding of state and local air pollution control agencies .45 Federal money is used to fund the state programs aimed at controlling acid rain, most
of the permitting requirements for sources not being subject to subchapter V of
the CAA operating permits, SIP development, monitoring of ambient air quality,
mobile source programs, air toxic programs, and public outreach programs. 6
States have air pollution control responsibilities in addition to the mandate to
develop and implement a SIP to meet atmospheric quality goals. States also may
take over the new source performance standard (NSPS) program, 47the hazardous
air pollutants program,48 or both. States are expected to play a major role in
issuing preconstruction permits under the prevention of significant deterioration
(PSD) program4 9 and the nonattainment areas program.50 Most importantly, the
states are expected to run the operating permit program currently being developed
to meet the requirements of the CAA's subchapter V,51 and as part of that program, the states may give acid rain permits to electric utilities covered by Phase
II of the EPA's acid rain program.52 If a state-delegated program does not meet
minimum requirements, the EPA is required to take over the program. However,
if the EPA takes back a delegated program, the agency will probably not have the
resources to implement more than a bare bones programY3 The rescission of
delegation "from only one or two small state programs, given
'54 EPA's own
financial problems, would severely tax the agency's resources.'
Also, the states are involved thoroughly in activities at the local level.
Traditional local land use planning authority has been undercut by state siting

44. State, Local Air Agencies Could Suffer If EPA Budget Cuts Approved, Report Says, [1995] Daily
Env't Rep. (BNA) No. 173, at A-5 (Sept. 7, 1995), availablein WESTLAW, BNA-DEN Database (on file with
the Pacific Law Journal).
45. Id.
46. Id.
47. Clean Air Act § I11(c), 42 U.S.C.A. § 7411(c) (West 1995).
48. Clean Air Act § 112(), 42 U.S.C.A. § 7412(l) (West 1995).
49. Clean Air Act §§ 161-167,42 U.S.C.A. §§ 7471-7477 (West 1995).
50. Clean Air Act §§ 171-193,42 U.S.C.A. §§ 7501-7515 (West 1995).
51. Clean Air Act §§ 501-507,42 U.S.C.A. §§ 7661-7661f (West 1995).
52. As of December 1995, 22 of the 58 jurisdictions with Phase II boilers have subchapter V programs
and acid rain regulations that are approved by EPA. An additional 32 jurisdictions are expected to have
programs in place by the end of 1996. Many PermittingAuthorities Lack Rules for Issuing PhaseIlAcid Rain
Permits, 26 Env't Rep. (BNA) No. 31, at 1367 (Dec. 8, 1995); see Acid Rain Programs: Status of State Acid
Rain Programs, 60 Fed. Reg. 62,846 (1995).
53. EPA AND THE STATES, supranote 28, at 21.
54. EPA AND THESTATES, supra note 28, at 22 (citing U.S. GAO, DRINKING WATER PROGRAM: STATES
FACE INCREASED DimCULTEs IN MEETING BASIC REQUIREMENTS 9 (1993)).
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laws; 55 state transportation planning, funding, and construction; 56 stateadministered sewer construction;57 and the requirements imposed on local governments by civil rights laws. 58 Local government nuisance-based regulatory
authority is also constrained by federal and state regulatory programs that either
preempt the subject matter or limit local government authority. In addition, local
government authority to regulate public nuisances is constrained by environmental laws that help define whether a use of land is reasonable. 59 Furthermore,
a host of special purpose districts and county governments further muddle the
determination of what is a local responsibility, while regional planning agencies
such as the Ozone Transport Commission move environmental planning to the
multistate level. 60
At the local level, the jurisdictional boundaries of an AQCR may require the
coordination of many local governments and, for interstate AQCRs, the input
from multiple state governments. For example, in the Washington, D.C. metropolitan area, the governors of Maryland and Virginia and the mayor of the
District of Columbia have delegated the authority to perform air planning to the
Metropolitan Washington Air Quality Committee (MWAQC). 61 Members of the
MWAQC include elected local government officials. 62

55. A. Dan Tarlock, Anywhere But Here: An Introductionto State Controlof Hazardous Waste Facility
Location, 2 UCLA J. ENVTL. L. & POL'Y 1, 12 (1981).
56. See Robert H. Freilich & Stephen Chinn, Transportation Corridors:Shaping and Financing
Urbanization Through Integration of Eminent Domain, Zoning and Growth Management Techniques, 55
UMKC L. REV. 153 (1987); see also ARNOLD W. REIZE, JR., AIR POLLUTION LAW 718-83 (1995).
57. Federal Water Pollution Control Act of 1972 §§ 201-219, 601-607, 33 U.S.C.A. §§ 1281-1299,
1381-1387 (West 1986 & Supp. 1996).
58. See generally Golden v. Planning Bd., 285 N.E.2d 291 (N.Y. 1972); Douglas W. Kamiec,
Exclusionary Zoning and Purposeful Racial Segregation in Housing: Two Wrongs Deserving Separate
Remedies, 18 URB. LAW. 393 (1986); Peter W. Salsich, Jr., Urban Housing:A StrategicRolefor the States,
12 YALE L. & POL'Y REV. 93 (1994).
59. National Audubon Soc'y v. Department of Water, 869 F.2d 1196, 1206 (9th Cir. 1988).
60. The CAA section 184 established an ozone transport region that is comprised of the states from
northern Virginia to Maine. 42 U.S.C.A. § 7511c (West 1995).
61. See METROPOLITAN WASHINGTON COUNCIL OF GOVERNMENTS, SUMMARY OF PROPOSED STATE
IMPLEMENTATION PLAN REVISION TO ACHIEVE A FIFTEEN PERCENT REDUCTION IN VOLATILE ORGANIC
COMPOUND EMISSIONS FOR THE WASHINGTON, DC-MD-VA NONATTAINMENT AREA 6 (1993) [hereinafter
PROPOSED REVISION].

62. Members include elected officials from the cities of Bowie, College Park, Frederick, Gaithersburg,
Greenbelt, Rockville, and Takoma Park in Maryland, and Alexandria and Fairfax in Virginia. The MWAQC
also includes: the Montgomery and Prince George's County Councils and their county executives; the mayor
of the District of Columbia and representatives of the Council of the District of Columbia; and representatives
of Calvert, Charles, and Frederick counties in Maryland and Arlington, Fairfax, Loudoun, Prince William, and
Stafford counties in Virginia. It also includes representatives of the General Assemblies of Maryland and
Virginia, the State Air Management Directors and the State Transportation Directors, and the chairman of the
National Capital Region Transportation Planning Board. Technical support is provided by the Metropolitan
Washington COG, by the county and city technical staffs, and by the Tri-County Council for Southern
Maryland. The MWAQC has also established an Air Quality Public Advisory Committee that works closely
with the staff and submits formal recommendations to the MWAQC. See id. at 6-7.
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This interdependent approach toward air pollution control has, despite its
complexity and the predictable tensions among parties with differing agendas,
worked reasonably well for the first twenty years of the EPA's effort. In the
1990s, state and local governments began to balk at EPA directives and the term
federalism (meaning states' rights) began to appear in the media as part of stories
discussing state and local resistance to CAA requirements. At the same time,
some states tried to solve their pollution problems, including air pollution, by
using legislation that discriminated against citizens of other states. This often led
to cases where the judiciary struck down state and local actions that adversely
affected interstate commerce.63
However, it is my opinion that the federalism-based demand for more state
autonomy is a false issue. The states had primary responsibility for environmental
protection in the 1960s and their efforts failed.64 It is the demonstrated and
pervasive state and local failure to protect the natural environment that has led to
the steady shift of power to the federal government since the mid-1960s. 65 This
growth in federal environmental law is similar to the general expansion of federal
power that has taken place over a longer time period as the eighteenth century
vision of a limited national government of enumerated powers evolved into a
national government of almost unlimited power.66 However, environmental
programs have been more successful than government efforts to deal with most
social problems. Nevertheless, the environmental impact of increases in
population6 7 and in the consumption of goods and services, with the associated
increases in pollution, results in pressure on environmental regulators to increase

63. See, e.g., Wyoming v. Oklahoma, 502 U.S. 437,461 (1992); Alliance for Clean Coal v. Miller, 44
F.3d 591, 596-97 (7th Cir. 1995). The history of the Commerce Clause is discussed in West Lynn Creamery,
Inc. v. Healy, 114 S. CL 2205 (1994), and also in Margaret Tortorella, Note, Will the Commerce Clause "Pull
the Plug" on Minnesota's Quantificationof EnvironmentalExternalitiesof ElectricityProduction,79 MINN.
L. REV. 1547, 1565-70 (1995).
64. See Train v. Natural Resources Defense Council, Inc., 421 U.S. 60, 64 (1975). The shift of power
to the federal government, called "creeping federalization," is covered in J. William Futrell, The History of
Environmental Law, in ENVIRONMENTAL LAW FROM RESoURCES TO RECOVERY 2 (Celia Campbell-Mohn et
al. eds., 1993).
65. The history of the CAA is detailed in Arnold W. Reitze, Jr., A Century of Air PollutionControl
Law: What's Worked, What's Failed; What Might Work, 21 ENvm. L. 1549 (1991).
66. Adam Babich, Our Federalism,Our HazardousWaste, and Our Good Fortune, 54 MD. L. REV.
1516, 1517 n.5 (1995); Dwyer, supranote 1, at 1188.
67. The United States is the only major industrialized nation with significant population growth. In
1994, the U.S. population was 260.8 million and growing at 0.7% a year, not counting immigration. With
immigration considered the growth is about 1.0% a year. The next largest industrialized country growth rate
takes place in the United Kingdom, which grows at 0.4% a year. Japan's growth rate is 0.3% a year, and
France's rate is 0.2%. All of these nations are considerably smaller than the United States. Judith Jacobsen,
Population, Consumption,and EnvironmentalDegradation:Problemsand Solutions, 6 COLO. J. INT'L ENVTL.
L. & POL'Y 255,269 (1995).
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continuously the stringency of the required pollution control measures. 6 When
the EPA mandates more stringent controls, states may oppose the restrictions on
their citizens, but states do not necessarily want increased power over environmental concerns.
If states really wanted to maximize their power, they would seek to take over
all the environmental programs that provide for legal delegation of the EPA's
authority to the states. However, often the states have been unwilling to accept
responsibility for environmental regulation even when federal laws provide for
federal delegation to the states. For example, CAA section 120 provides for noncompliance penalties. 69 The section allows the states, with EPA approval, to take
over the program, but from 1977 to 1990, when the CAA Amendments reduced
the importance of the provision, no state requested delegation despite provisions
allowing the states to keep the money generated by the penalty provision.70 Under
CWA section 404, a permit is required for the discharge of dredged or fill
material into navigable waters, including wetlands!' The section provides for
delegation of the permit program to qualifying states. 2 After more than twenty
years, only two states have been delegated authority by the EPA to run their own
programs. Michigan was delegated the program in 198473 and New Jersey
followed in 1994.74Maryland attempted to take over the 404 program but did not
succeed, and North Dakota backed away from 404 delegation after completing
the steps to meet federal requirements.7 5
Another example is the Surface Mining Control and Reclamation Act
(SMCRA) of 1977.76 A state can prepare a program to implement the Act and, if
approved by the Secretary of Interior, the state assumes exclusive jurisdiction of
the program. 77 As of 1994, twenty-four states with coal resources had approved

68. This theme is explored in Tom Horton, Protectionof the Chesapeake Bay: Environmentally Legal,
Eminently Uninhabitable?,47 MD.L. REv. 406 (1988), and Arnold W. Reitze, Jr., EnvironmentalPolicy-It
Is Timefor a New Beginning, 14 COLUM. J. ENVTL. L. 111 (1989).
69. 42 U.S.C.A. § 7420 (West 1995).
70. See generally RErrzE, supranote 56, § 20-18.
71. 33 U.S.C.A. § 1344 (West 1986).
72. Clean Water Act § 404(g)-(l, 33 U.S.C.A. § 1344(g)-(l) (West 1986).
73. Michigan Department of Natural Resources Section 404 Permit Program Approval, 49 Fed. Reg.
38,947 (1984).
74. New Jersey Department of Environmental Protection and Energy Section 404 Permit Program
Approval, 59 Fed. Reg. 9933 (1994).
75. Oliver A. Houck & Michael Rolland, Federalism in Wetlands Regulation: A Considerationof
Delhgationof Clean WaterAct Section 404 and Related Programsto the States, 54 MD. L. REV. 1242, 1268
(1995).
76. Surface Mining Control and Reclamation Act of 1977 §§ 1201-1328, 30 U.S.C.A. §§ 1201-1328
(West 1986).
77. Surface Mining Control and Reclamation Act of 1977 § 503(a), 30 U.S.C.A. § 1253(a) (West 1986).
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programs, but eleven states with coal deposits did not have state programs. In
these eleven states, the Secretary of Interior promulgated federal programs.78
A reason for state resistance to new federal environmental protection requirements is the costs of these measures at a time when the federal government's
relative contribution to many states' environmental budgets is declining. States
are reluctant to accept new environmental requirements, and the EPA does not
have the resources to take over programs successfully in the event that the states
cannot or will not perform implementation functions. 79 Increased program costs
are forcing states to curtail inspections and enforcement efforts. 80 Even if a state
has been delegated authority by the EPA, the state may be unable to exercise
properly the function. For example, the Safe Drinking Water Act of 1986
(SDWA) requires the EPA to establish maximum contaminant levels or treatment
techniques for contaminants that could adversely affect human health, and
requires the monitoring of drinking water supplies and public water systems. 8'
All
of the states except Wyoming have accepted the responsibility for managing this
program,8 2 and receive grants from the EPA to help pay the costs.8 However, the
1986 SDWA amendments increased compliance costs to the point that implementation was adversely affected. This led the EPA, in 1994, to initiate proceedings to withdraw primacy for implementing the Act from Alaska, California,
Colorado, Hawaii, Kansas, Maine, South Dakota, and Washington.' However,
all eight states subsequently corrected the challenged deficiencies, and the EPA
canceled all of the withdrawal actions. As of February 20, 1996, the EPA had no
pending primacy withdrawal actions under the SDWA. 5
Many states are not willing to accept primacy for the phase II/V drinking
water standards,8 6 that set standards for more than sixty drinking water contaminants, or for the lead/copper rule,8 7 because the regulations are costly to
implement.8 8 Similarly, states are reluctant to take responsibility for implementing
the new CWA regulations for stormwater, pretreatment, and municipal sludge

78.

Robert E. Beck, Setting the Coursefor the Surface Mining Controland ReclamationAct of 1977,

10 NAT. REsoURCEs & ENV'T 24,25 (1995).
79. EPA AND THE STATES, supra note 28, at 16.
80. Id. at 19.
81. Public Health Service Act §§ 1401-1414,42 U.S.C.A.
82.

§§

300fto 300g-3 (West 1991).

EPA AND THE STATFS, supranote 28, at 17.

83. Public Health Service Act § 1443, 42 U.S.C.A. § 300j-2 (West 1991).
84. EPA AmD THE STATES, supra note 28, at 18.
85. Telephone Interview with Ray Enyeart, Chief, Regional Coordination Section, Drinking Water
Branch, Drinking Water Implementation Division, Office of Groundwater and Drinking Water, EPA (Feb. 20,
1996) (notes on file with the author).
86. 40 C.F.R. §§ 142-142.208 (1995).
87. Id. § 142:19.
88. EPA AND THE STATES, supranote 28, at 20. Relief may come from a bipartisan bill to amend the
Safe Drinking Water Act of 1986. Compromise Sought on SDWA Legislation as Clock Winds Down on 103rd
Congress, 25 Env't Rep. (BNA) No. 23, at 1148 (Oct. 7, 1994). The bill, S.1316, 104th Cong. (1995), was
approved unanimously by the Senate. 141 CONG. REc. S 17714 (daily ed. Nov. 29, 1995).
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management programs.8 9 The money shortage at the state level is exacerbated
further when the EPA requires states to apply their limited funds to meet
nationally-mandated requirements at the expense of programs the states consider
to be of higher priority.90
The Association of State and Interstate Water Pollution Control Administrators (ASIWPCA) has estimated that the 1987 CWA amendments more
than doubled the states' workload while federal funding to the states declined?'
The ASIWPCA claims that these amendments created more than $215 million in
unfunded mandates. 92 The EPA has estimated that the NPDES program requires
$387 million to fund fiscal year 1995 state program requirements, but the states
will receive only $233 million, leaving a shortage of $154 million. 93 The EPA
also estimated in 1993 that the states needed $304 million for the drinking water
program, yet only $142 million was available from state and federal sources,
leaving a shortage of about $162 million.94 Thus, the states face "a widening gap
between costs of environmental protection and the resources available to pay for
them., 95
The primary variables in determining whether states seek delegation of
environmental programs appear to be the amount of federal money that is
available and the amount of political heat that state decisionmakers must absorb
when exercising regulatory authority. For example, the CWA section 404 wetlands program involves the imposition of unpopular restrictions on the politically
powerful development community and is inadequately financed by the federal
government. It is not surprising that only two states have delegation status. 91The
Coastal Zone Management Act (CZMA)97 also is concerned with wetlands
protection. This law, however, gives the states great flexibility in planning for the
coastal areas and allows states to choose what to do and how to do it. Moreover,
the federal government has provided more than $700 million to fund the program.
The result is that of the thirty-five states with coastal areas subject to the CZMA,
twenty-nine have federally approved programs, and in 1996 five of the remaining
six are working to obtain delegation. 98

89.

EPA AND THE STATES, supranote 28,at 20.

90. Id.
at 3.
91. Id. at 24-28.
92. Id. at 28.
93. Id. at 26.
94. Id. at 24.
95. Id. at 27.
96. See supra notes 72-74 and accompanying text (discussing the CWA § 404 permitting program).
97. 16 U.S.C.A. §§ 1451-1464 (West Supp. 1996).
98. Houck & Rolland, supra note 75, at 1297. Georgia, Indiana, Minnesota, Ohio, and Texas are
moving toward program approval. Illinois is not. Telephone Interview with John King, Assistant Pacific
Regional Manager, Coastal Programs Division, National Oceanic and Atmospheric Administration (Feb. 9,
1996) (notes on file with the author).
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The resistance of the states to unfunded mandates led to introduction of bills
in the 103rd Congress to end their imposition, 99 but none of the bills passed °° In
the 104th Congress new legislation was introduced.'O On March 22, 1995, the
Unfunded Mandates Reform Act of 1995 was enacted. 0 2
In addition to the Unfunded Mandates Act, Executive Order 12,866' 013 and the
Regulatory Flexibility Act 04 place restrictions on EPA's regulatory efforts.
Pursuant to Executive Order 12,866, the Agency must determine whether a
regulatory action is "significant" and therefore subject to an Office of Management and Budget (OMB) review and the requirements of the Executive Order.
The Order defines "significant regulatory action" as one
that is likely to result in a rule that may: (1) Have an annual effect on the
economy of $100 million or more or adversely affect in a material way
the economy, a sector of the economy, productivity, competition, jobs,
the environment, public health or safety, or state, local, or tribal governments or communities; (2) Create a serious inconsistency or otherwise
interfere with an action taken or planned by another agency; (3)
Materially alter the budgetary impact of entitlements, grants, user fees,
or loan programs or the rights and obligations of recipients thereof; or (4)
Raise novel legal or policy issues arising out of legal mandates, the
President's priorities, or the principles set forth in the Executive Order.10 5
In January 1996, the OMB released the Document On "Best Practices" For
to
Preparing Economic Analysis of Regulatory Action, in order to describe
6 how
12,866.
Order
Executive
by
required
prepare the economic analysis
Under section 202 of the Unfunded Mandates Reform Act, EPA must prepare
a budget impact statement to accompany any proposed or final rule that includes
a federal mandate that may result in an annual aggregated cost to government or

99. In October 1993, President Clinton issued Executive Order 12,875, which provided some relief from
unfunded mandates. Under the Executive Order, federal agencies are prohibited from issuing regulations that
impose unfunded mandates which are not required by statute unless the Office of Management and Budget is
informed, the state and local governments are consulted, and the agency justifies its unfunded mandate. State
and local government applications for regulatory waivers must be processed within 120 days to the extent
permitted by law. Exec. Order No. 12,875, 58 Fed. Reg. 58,093 (1993).
100. EPA AND THE STATES, supra note 28, at 29.
101. Id.
102. Unfunded Mandates Reform Act of 1995, Pub. L. No. 104-4, 109 Stat. 48 (1995) (codified in
scattered sections of 2 U.S.C.A.).
103. Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (1993).
104. 5 U.S.C.A. §§ 601-612 (West 1996).
105. Exec. Order No. 12,866, 58 Fed. Reg. at 51,735.
106. OMB Guidelineson Regulatory Analysis 'Flesh Out' Executive Order,Katzen Says, [1996] Daily
Env't Rep. (BNA) No. 13, at E-1 (Jan. 22, 1996), available in WESTLAW, BNA-DEN database (on file with
the PacificLaw Journal).
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the private sector of $100 million or more.' °7 Under section 205, EPA must select
the most cost-effective and least burdensome alternative that achieves the
objectives of the rule and that is consistent with statutory requirements, unless the
agency publishes an explanation of why it is adopting the more costly or burdensome method.'0 8 Section 203 requires EPA to establish a plan for informing and
advising any small governments that may be affected in a significant or unique
manner by the rule.1°9
While states are resisting implementing recent federal programs to protect the
environment because these mandates are not matched by federal money, a major
federal sanction that can be imposed on states that cannot or will not implement
federally mandated programs is to deny them federal money. For example, under
the CAA, the federal government may withhold federal highway funds,"10 air
quality planning grants,"' or water pollution grants. 1 2 Thus, a state that chooses
not to fund costly federal programs can have other funding reduced as punishment.
State resistance to CAA requirements is also motivated by the realization that
the public is unwilling to accept the limits that nature imposes on the ability of
natural systems to assimilate waste inputs. Americans are not eager to sacrifice
to protect the environment. They want both a clean, safe environment and the
freedom to behave in a manner that makes protecting such an environment very
difficult. The easy and inexpensive measures to control pollution were taken in
the 1970s. Today the more stringent measures necessary to control pollution are
politically unpopular; therefore, states hide behind claims of federalism in an
effort to avoid instituting the more intrusive and costly controls being mandated
by EPA. At the same time, states with substantial competence in developing
politically acceptable measures for dealing with environmental problems are
objecting to measures required by statute, or that are mandated by EPA regulations, which could be characterized as heavy handed or stupid, but may merely
represent a clash of priorities." 3 It is these problems that are behind the current
debate over state's rights, with the claims of federalism being a surrogate for the
underlying problem.

107. 2 U.S.C.A. § 1532 (West Supp. 1996).
108. Id. § 1535 (West Supp. 1996).
109. Id. § 1533 (West Supp. 1996).
110. Clean Air Act § 179(b)(1), 42 U.S.C.A. § 7509(b)(1) (West 1995).
111. Clean Air Act § 179(a)(4), 42 U.S.C.A. § 7509(a)(4) (West 1995).
112. Clean Air Act § 316,42 U.S.C.A. § 7616 (West 1995).
113. States do not seem to object to EPA sending them money. Even under the reduced FY 1996
austerity senate budget proposals, about 40% of EPA's roughly $5.66 billion budget would be reserved for the
states, primarily for water and sewer system grants. Senate EPA Funding Bill Softens Cuts, EliminatesMost
House Riders, [1995] Daily Env't Rep. (BNA) No. 176, at AA-1 (Sept. 12, 1995), available in WESTLAW,
BNA-DEN Database (on file with the PacificLaw Journal).
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As previously discussed, the major impediments to a satisfactory state and
federal relationship are the inability of the states to meet the escalating costs of
environmental programs, and the public's unwillingness to accept the measures
necessary to protect the environment. The relationship problems are exacerbated
when states are forced to spend scarce resources on federally mandated programs
that the states believe to be of marginal importance, while programs with more
potential to prevent environmental degradation are underfinanced.1 4 But other
problems complicate EPA and state relationships. These include the following:
(1) The need to find the appropriate balance between national consistency and
local flexibility in implementing environmental programs, (2) the general perception that EPA micromanages state programs, (3) the lack of sufficient techprograms, and (4)
nical support from EPA to support new and complex state
5
communication problems between EPA and the states."
The most effective way to deal with the first two problems would be to use
result-based performance measures without specifying in detail how the results
are to be achieved. The third problem, the lack of technical support for the states,
increases as EPA's budget shrinks with no short term expectation that the budget
crunch will ease. The fourth problem, the lack of effective communication, is
difficult to deal with because its roots lie in both reality and perception. For
example, there is a strong belief among state officials that inconsistent treatment
of states by the EPA regions is commonplace." 6 But whether this situation truly
exists is difficult to determine. Inconsistencies, even if discovered, may merely
demonstrate needed flexibility to deal with local conditions. These management
problems have been the subject of EPA attention for some time, but solutions are
not readily apparent. A large percentage of state officials are reported to believe
that philosophical differences between them and EPA are the major impediments
to program implementation." 7 However, the executive director of the State and
Territorial Air Pollution Program Administrators and the Association of Local Air
has stated that relations between EPA and the states
Pollution Control Officials
8
seem to be improving."
One of the best tools to use to reduce these conflicts is to have environmental
indicators that can be used to quantify success or failure of environmental programs. But scientific and technical issues remain as barriers to the development
of indicators that accurately measure environmental trends and conditions. 19 In
the meantime, most state program managers believe that EPA should do more to

114. EPA AND THE STATES, supra note 28, at 29. But see David A. Dana, The Case for Unfunded
EnvironmentalMandates, 69 S. CAL. L. REV. 1 (1995).
115. EPA AND THE STATES, supranote 28, at 35.
116. Id.
117. Id. at43.
118. State, Local RegulatoryAgencies Urge EPA Not To Appeal FederalEnforceabilityRuling, 26 Env't
Rep. (BNA) No. 26, at 1174 (Nov. 10, 1995).
119. EPA AND THE STATES, supranote 28, at 44.
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before a decision is made,
consult with states as early as possible on key issues
20
information.
share
to
willing
more
be
and should
The concept of federalism is based on a system of government that is
sensitive to the legitimate interests of both the state and national governments.
Federal rights and interests are to be protected in ways that will not unduly
interfere with the legitimate interests of the states. t2' The Supremacy Clause of
the United States Constitution assures the battles between the federal government
and the states will usually be won by the federal government.12 But the states and
their citizens can influence the battle through their political power, which is
exercised by pressuring Congress and the President. 23 The CAA provides an
excellent example for the study of how this political process modifies cooperative
federalism."
II. COOPERATIVE FEDERALISM UNDER THE CLEAN AIR AcT
Some of the most serious recent state's rights conflicts have developed from
the efforts to implement the CAA Amendments of 1990. Therefore, in an attempt
to understand the dynamics of intergovernmental relations, this Article focuses
on the CAA, particularly the controversial Inspection and Maintenance (I/M)
program.
The CAA of 1970 created the basic structure for air pollution control in the
United States.a 5 It had two major programs: a program to control emissions from
new automobiles, which is primarily administered by EPA, 2 6 and a program to
control the ambient air's concentration of six "criteria" pollutants, which is
primarily administered by the states under the direction of EPA.' 27 The ambient
air program requires each state to develop a SIP128 to meet federally mandated air

120. Id. at 54.
121. Younger v. Harris, 401 U.S. 37,43 (1971).
122. But see PUD No. 1 v. Washington Dep't of Ecology, 114 S. Ct. 1900, 1914(1994) (explaining that
an early version of section 401 of the CWA gave the state a veto over a federally-issued hydroelectric project
permit).
123. Lopez, 115 S. Ct. at 1633-34; Garcia,469 U.S. at 565 (Powell, J., dissenting).
124. Adam Babich discusses this issue in the context of hazardous waste in Our Federalism, Our
Hazardous Waste, and Our Good Fortune, 54 MD. L. REv. 1516 (1995). He believes there are five basic
principles for cooperative federalism to work well. They are: (1) Provision for state implementation, (2) clear
standards, (3) respect for state autonomy, (4) mechanisms to police the process, and (5) application of the rules
to both government and private parties. Id. at 1534.
125. Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676 (1970).
126. See generally RErrzE, supranote 56, at 543-610.
127. Id. at 81-128.
128. In interstate AQCRs, the SIP revisions are developed by an interagency planning group and
forwarded to the state air agencies, which are responsible for the final submission of state SIPs to EPA, For
example, in Washington, D.C., SIP revisions are developed by the MWAQC and submitted to the involved
states. In Maryland, the SIP submittal is made by the governor or his designee; in the District of Columbia, it
is made by the mayor or his designee; and in Virginia, it is made by the Director of the Department of
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quality standards for small particulates (PM10), sulfur dioxide (SO2), nitrogen
dioxide (NO2 ), carbon monoxide (CO), ozone (03), and lead (Pb). 2 9Not until the
1977 CAA Amendments were SIP revisions and additional requirements imposed
on areas that failed to meet the national ambient air quality standards
(NAAQS). 3 ° States that fail to meet NAAQS for any criteria pollutants are subject to more stringent requirements to move the "nonattainment area" for a criteria
pollutant toward compliance. Of the six criteria pollutants, the two that are most
frequently the subject of nonattainment requirements are CO and ozone. Fortyone areas in the United States were nonattainment for CO in 1994, with CO levels
exceeded in counties where a total of 15.3 million people live.13 1 Even more
people in the United States live in ozone nonattainment areas. There were eightytwo areas designated nonattainment for ozone in 1994, which included counties
with an estimated total population of 50.2 million. 32 It is these areas, which are
subject to more stringent air pollution control requirements, that are the source of
most claims concerning federalism. Often the states with the most serious air
pollution problems are the ones claiming the right to be free of unpopular
federally mandated controls.
In the 1990 CAA Amendments nonattainment area requirements were substantially expanded, especially for areas that are nonattainment for ozone or CO.
Ozone nonattainment areas are classified into five categories-marginal,
moderate, serious, severe, or extreme--based on the severity of the nonattainment
problem. 133 New requirements are imposed on marginal areas, with additional
requirements added in steps as the air quality classification of an area deteriorates.
Thus, a severe area must meet the requirements imposed on marginal, moderate,
and serious areas, as well as additional requirements imposed on severe areas.' 34
The most stringent requirements are to be imposed on areas designated as
extreme.
For marginal areas, the primary requirements are to complete a new emission
inventory, impose reasonably available control technology (RACT) requirements
on existing sources, make reasonable further progress (RFP) in overall pollution
reduction, and provide emission offsets for new sources. 35 A state may also optin to the reformulated gasoline program established under CAA section 211 (k). 136

Environmental Quality.
129. Air quality standards are found at 40 C.F.R. pt. 50 (1995).
130. Clean Air Act Amendments of 1977, Pub. L. No. 95-95 § 108, 91 Stat. 685, 693-97 (1977).
131. U.S. EPA, EPA AIR QUALrrY TRENDS 4 (1995); U.S. EPA, NATIONAL AIR POLLUTANT EMISSION
TRENDS 1900-1994 ES-10 (1995).
132. Id.
133. Clean Air Act § 181, 42 U.S.C.A. § 7511 (West 1995).
134. Clean Air Act § 182(d), 42 U.S.C.A. § 7511a(d) (West 1995).
135. Clean Air Act § 182(a), 42 U.S.C.A. § 7511 a (West 1995).
136. 42 U.S.C.A. § 7545 (West 1995).
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For moderate areas the requirements become more intrusive, including some
that affect the average citizen and small businesses and, thus, have the potential
for political backlash. Moreover, the general requirements imposed on states to
develop SIPs to meet ambient air quality standards are supplemented by specific
emissions reduction requirements mandated by Congress. Moderate areas must
meet marginal area requirements plus other requirements as specified in CAA
section 182(b). 37 The most important requirements are an RFP program that produces a fifteen percent reduction in emissions by November 15, 1996; installation
of basic inspection and maintenance (I/M) programs; installation of Stage II
gasoline vapor recovery systems at gasoline stations; and more stringent offset
requirements for new stationary sources.
For serious, severe, and extreme ozone nonattainment areas the draconian
quality of the requirements increases, resulting in a commensurate level of
political resistance to such measures. An enhanced monitoring program must be
developed, 38 and in urbanized areas, an enhanced I/M program is required.,39 A
clean-fuel program is required for some areas, which is applicable to centrally
fueled fleet vehicles1 t4 In California, a pilot program for clean-fuel vehicles and
the alternative fuels they will require must be developed.14' Reformulated fuel
must be utilized in the nine areas with the highest ozone design value that meet
other requirements. 4 2 Other areas can opt-in to the reformulated gasoline program
at the request1 43of the state in which the area is located in order to meet RFP
requirements.
For severe and extreme areas, the transportation portion of the SIP must be
revised to offset growth in emissions from increases in vehicle miles traveled
(VMT) and the number of vehicle trips.' 4 Until the CAA was amended in 1995,
employers were required to develop programs to reduce work-related trips. 145 For
extreme nonattainment areas, a clean fuel or advanced control technology pro-

137. Id. at § 7511a(b) (West 1995).
138. Clean Air Act § 182(c)(1), 42 U.S.C.A. § 751 la(c)(1) (West 1995).
139. Clean Air Act § 182(c)(3), 42 U.S.C.A. § 7511 a(c)(3) (West 1995).
140. Clean Air Act § 182(c)(4), 42 U.S.C.A. § 751 la(c)(4) (West 1995).
141. Clean Air Act § 249(c), 42 U.S.C.A. § 7589(c) (West 1995).
142. Clean Air Act § 21 l(k)(10)(D), 42 U.S.C.A. § 7545(k)(10)(D) (West 1995).
143. Clean Air Act § 21 1(k)(6)(A), 42 U.S.C.A. § 7545(k)(6)(A) (West 1995).
144. Clean Air Act § 182(d)(1)(A), 42 U.S.C.A. § 751 1a(d)(1)(A) (West 1995).
145. Clean Air Act § 182(d)(l)(B), Pub. L. No. 101-549 § 103, 104 Stat. 2399, 2426 (1990). As of the
end of 1995, 11 states submitted employer trip reduction SIP revisions and four have been approved by EPA.
Bill to Make Employee Commute Option Voluntary Cleared by Commerce Committee, [1995] Daily Env't Rep.
(BNA) No. 230, at A-I (Nov. 30, 1995), available in WESTLAW, BNA-DEN Database (on file with the
Pacific Law Journal).On December 23, 1995, President Clinton signed H.R. 325 into law. This law amends
1970 CAA Amendments section 182(d)(1)(B) to make employer trip reduction (ETR) programs optional.
Therefore, the 11 states and estimated 28,000 private employers that were subject to ETR requirements may
be subject to relief. Each of the states will have to decide whether it will implement an ETR program. If a state
chooses not to have such a program, it must designate alternative efforts it will undertake to achieve equivalent
emission reductions. 141 CONG. REC. H14268-02 (1995).
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gram is required for stationary sources, 146 and additional traffic control measures
must be established. 147
The amount of emissions necessary to qualify as a major source drops for
ozone nonattainment areas classified as serious, to include sources with the
potential to emit fifty tons per year of volatile organic compounds (VOCs). t48
This VOC trigger is twenty-five tons per year in severe areas149 and ten tons per
year in extreme areas."5 This has the effect of expanding the number of stationary
sources subject to the more stringent emission limitations imposed on major
sources. In addition, growth in such areas is constrained by using the air quality
classifications to increase the stringency of the offset requirements."'
In serious or worse areas, an additional SIP revision was to be submitted by
November 15, 1994, that provided for attainment by the applicable attainment
date (November 15, 1999, for serious areas). This revision provided for an
additional VOC emissions reduction of three percent a 52
year beginning November
15, 1996, and continuing until the date of attainment.
CO areas also are categorized, but only into moderate and serious areas. Most
moderate areas must use oxygenated fuels, 53 and some must adopt enhanced I/M
programs. 5 4 Serious CO nonattainment areas must adopt and implement transportation control measures. 155 If the area has significant stationary source
emis56
sions of CO, then a SIP revision to deal with such sources is required.
The most difficult air planning challenges are those faced by the seventeen57
states with twenty-two extreme, severe, or serious ozone nonattainment areas.
California has the worst problem. The Los Angeles area is the nation's only
extreme nonattainment area, and the San Diego area, the Sacramento area, the
San Joaquin Valley area, the Ventura Country area, and the Southeast Desert Air
Quality Management District are all serious or severe nonattainment areas.
Following the 1990 CAA Amendments, these areas were required to develop new
SIPs that included the stringent measures applicable to these nonattainment areas.
The result of the requirements imposed on nonattainment areas by Congress is to
146. Clean Air Act § 182(e)(3), 42 U.S.C.A. §7511a(e)(3) (West 1995).
147. Clean Air Act § 182(e)(4), 42 U.S.C.A. § 7511a(e)(4) (West 1995).
148. Clean Air Act § 182(c), 42 U.S.C.A. § 7511a(c) (West 1995).
149. Clean Air Act § 182(d), 42 U.S.C.A. § 7511a(d) (West 1995).
150. Clean Air Act § 182(e), 42 U.S.C.A. § 7511 a(e) (West 1995).
151. Clean Air Act § 182(d)(2), (e)(1), 42 U.S.C.A. § 7511a(d)(2), (e)(1) (West 1995).
152. Clean Air Act § 182(c)(2), 42 U.S.C.A. § 751 la(c)(2) (West 1995).
153. Clean Air Act § 211(m), 42 U.S.C.A. § 7545(m) (West 1995). CO nonattainment areas with a
design value of 9.5 parts per million (ppm) or above for CO must use oxygenated gasoline. Attainment is
evaluated over a two-year period. The design value is the second highest eight-hour value. This is the
methodology used prior to the 1990 CAA Amendments that is required to be used by the Clean Air Act
sections 181(a)(1), 186(a)(1), 211(m)(1), 42 U.S.C.A. §§ 7511(a)(1), 7512(a)(1), 7545(m)(1) (West 1995).
154. Clean Air Act § 187(a)(6), 42 U.S.C.A. § 7512a(a)(6) (West 1995).
155. Clean Air Act § 187(b)(2), 42 U.S.C.A. §7512a(b)(2) (West 1995).
156. Clean Air Act § 187(c), 42 U.S.C.A. §7512a(c) (West 1995).
157. For a list of such areas, see RErrza, supra note 56, at 191.
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make the federal government the source of many specific requirements concerning how areas are to achieve the NAAQS. To the extent that these requirements are costly, intrusive, or ineffective, the cry of "state's rights" is heard.
The SIP revisions for ozone nonattainment areas require the states to develop
a comprehensive emissions inventory of stationary sources t58 and mobile
sources. 59 Stationary sources are subdivided into major,' 60 small 16 and area
sources.1 62 The emissions inventory is used as an input to an appropriate
atmospheric model to determine the tons of emissions of ozone precursors (VOCs
and nitrogen oxides (NO,)) that must be reduced. 6 3Further reductions are needed
to account for increased emissions over time due to population and consumption
increases, such as increases in VMT or kilowatt hours of electricity consumed per
capita. The required reductions must be allocated to the various categories of
sources and ultimately to individual sources. As this occurs, affected sources can
be expected to attempt to shift the required reduction to some other source or
category of source using the political, administrative, and judicial forums that
may be available.
For state air pollution control officials, there is no easy way to craft an
acceptable SIP revision. For areas which do not have major industrial sources that
emit VOCs, there may be few, if any, significant stationary sources that emit
ozone precursors. Even if such sources exist, presumably they have been subject
to RACT requirements for many years, and additional requirements will be
difficult to impose without economic hardship. The control of photochemical
oxidants has depended primarily on the control of VOCs from small stationary
sources, including area sources, and the control of mobile source emissions,
although the post November 15, 1996, reductions may use nitrogen oxide
reductions in lieu of VOC reductions if such reductions will provide an equivalent
reduction in atmospheric ozone concentrations.1t 4 With new motor vehicle and

158. See Clean Air Act § 302(z), 42 U.S.C.A. § 7602(z) (West 1995) (defining a "stationary source" as
any source of air pollution except emissions directly from an internal combustion engine used for transportation
or for nonroad use).
159. Mobile sources are primarily regulated by CAA subchapter II until they move into the hands of the
consumer, at which point they are subject to in-use regulation under CAA subchapter 1, including the SIP.
160. A major stationary source is generally one that has the potential to emit 100 tons per year or more
of any air pollutant. Clean Air Act § 302(), 42 U.S.C.A. § 76026) (West 1995). These threshold amounts are
reduced as ambient pollution increases. See, e.g., Clean Air Act § 181(a), 42 U.S.C.A. § 751 l(a) (West 1995).
161. Small sources are those emitting less than is required to be a major source. Clean Air Act § 302(x),
42 U.S.C.A. § 7602(x) (West 1995).
162. Area sources are small sources that are too small to be regulated individually but must meet
requirements based on their industrial classification as dry cleaners or gasoline stations. Indirect sources that
attract mobile sources of pollution may also be subject to regulation. Clean Air Act § 1l0(a)(5)(C), 42
U.S.C.A. § 7410(a)(5)(C) (West 1995) (defining "indirect sources").
163. For more information on the development of a SIP revision, see Requirements for Preparation,
Adoption, and Submittal of Implementation Plans; Final Rule, 58 Fed. Reg. 38,815 (1993) (codified at 40
C.F.R. pt. 51).
164. Clean Air Act § 182(c)(2)(C), 42 U.S.C.A. § 751 la(c)(2)(C) (West 1995).
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aircraft emissions largely under the control of the federal government under CAA
subchapter II, the emissions control choices available to the state are limited.165
Furthermore, some choices are mandated by the statute. For example, gasoline
vapor recovery (Stage I) is required in moderate or worse ozone nonattainment
1 67
and in some of these serious
areas. 16 In serious areas enhanced I/M is required,
16s
marketed.
be
must
gasoline
reformulated
areas
The RFP fifteen percent reduction requirement is compiled from an adjusted
base year inventory. First, the 1990 base year inventory is adjusted by subtracting
all biogenic emissions and the emissions from all sources outside the designated
nonattainment area's boundary. 169 This is called the Rate of Progress Inventory.
Emissions are further reduced by an amount that is the estimated effect of both
newer automobiles expected by 1996 and the effect of lowering the Reid vapor
pressure (RVP) of gasoline to 7.8 pounds per square inch (psi). 170 The 1990 travel
characteristics and 1996 vehicle emission factors (including lower RVP) are used
in calculating emissions to produce an adjusted base year inventory. RFP is
fifteen percent of the adjusted base inventory plus a reduction equal to the future
increase in emissions expected from growth in vehicle miles traveled, additional
stationary source emissions, and other factors. The growth factor can be very
important. In the Washington, D.C. ozone nonattainment area, 7 ' the fifteen percent reduction needed from adjusted base inventory is seventy tons per day (tpd),
but an additional sixty-three tpd reduction is required to counter the effects of
emissions growth projected by 1996; thus, the total required reduction is 133
tpd.

172

165. While the states are limited in their ability to control motor vehicles, low gasoline prices encourage
the use of motor vehicles. In November 1995, the American Petroleum Institute reported that gasoline prices,
adjusted for inflation, were the lowest in 75 years. Low prices were attributed to relatively low crude oil prices,
competition among gas stations including the growth of convenience stores that sell gasoline but depend on
their other products for profit, and a sharp drop in the price of MTBE used as a fuel additive. Daniel
Southerland, Prices at the Pump Taking the Plunge, WASH. POST, Nov. 10, 1995, at B1.
166. Clean Air Act § 182(b)(3), 42 U.S.C.A. § 7511 a(b)(3) (West 1995).
167. Clean Air Act § 182(c)(3), 42 U.S.C.A. § 751 la(c)(3) (West 1995).
168. Clean Air Act § 211(k)(10)(D), 42 U.S.C.A. § 7545(k)(10)(D) (West 1995).
169. The CAA defines "baseline emissions" as "actual VOC and NOxemissions from all anthropogenic
sources in the area during the calendar year of 1990." Clean Air Act § 182(b)(1)(B), 42 U.S.C.A. §
751 la(b)(1)(B) (West 1995).
170. Clean Air Act § 182(b)(1)(D), 42 U.S.C.A. § 751 1a(b)(1)(D) (West 1995).
171. On November 2, 1995, EPA announced that the Washington, D.C. area had achieved compliance
with the CO NAAQS. Washington, PhiladelphiaAreas Attain Compliance with CO Standard,EPA Says, 26
Env't Rep. (BNA) No. 27, at 1176 (Nov. 10, 1995). On January 30, 1996, EPA formally approved the
redesignation to attainment for CO. Approval and Promulgation of Implementation Plans; Designation of Areas
for Air Quality Planning Purposes; Redesignation of the Metropolitan Washington Carbon Monoxide Area to
Attainment and Approval of the Area's Maintenance Plan and Emission Inventory; Commonwealth of Virginia,
District of Columbia and the State of Maryland, 61 Fed. Reg. 2931 (1996) [hereinafter Approval and
Promulgation of Implementation Plans].
172. PROPOSED REVISION, supranote 61, at Summary 9.
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The emission control benefits of mandatory controls are modeled and
expressed as tons of VOC reduction to be applied to the total tons of VOC
reduction required by the SIP. Naturally, the higher the reduction credits determined to be appropriate for any particular control measures, the fewer additional
measures that are needed. Thus, EPA's modeling assumptions become very
important to states faced with the need to develop a revised SIP. If the measures
mandated in the CAA do not produce a sufficient reduction, then additional
measures are needed to meet the RFP requirement for moderate areas or worse
areas. The CAA specifies a fifteen percent reduction in VOCs by November 15,
1996.73 After that date, serious or worse areas must continue to reduce VOC
emissions by three percent a year until they attain the applicable NAAQS.
Development of a plan to meet the RFP requirements requires consideration
of the full range of possible control measures. This includes more stringent controls on stationary sources and the use of many transportation control measures,
including those listed in CAA section 108(f). 175 EPA has significant influence
over the measures that are selected because the agency's modeling techniques
determine the number of tons of emission reduction that will be credited for each
measure selected. This number will be critical in determining the cost per ton of
VOC reduction, which is an important part of developing a cost-effective air
pollution control program. Thus, modeling that produces significant VOC reduction credits can make attractive control measures that would otherwise be too
economically onerous or politically unpalatable to be considered.
An example of a fifteen percent reduction plan required by the 1990 CAA
Amendments is the plan of the Metropolitan Washington Air Quality Control
Region (MWAQC). A fifteen percent reduction target of 133 tons per day was
calculated from pollution levels measured in 1990 and included the needed offsets
to counter emissions caused by growth between 1990 and 1996. In the Washington, D.C. metropolitan area, VOC emissions totaled 539 tpd in 1990. They came
from the following sources:
motor vehicles
small businesses and households
lawn/garden and nonroad
large industry

253
195
73
18

tpd
tpd
tpd
tpd

(47%)
(35%)
(14%)
(3%)176

173. Clean Air Act § 182(b)(1), 42 U.S.C.A. § 751 la(b)(1) (West 1995).
174. Clean Air Act § 182(c)(2)(B), 42 U.S.C.A. § 751 la(c)(2)(B) (West 1995). Thus the Washington,
D.C..area must plan to reduce further VOC emissions by an additional three percent each year in 1997, 1998,
and 1999.
175. Clean Air Act § 108(f)(1)(A), 42 U.S.C.A. § 7408(f)(1)(A) (West 1995).
176. PROPOsED REVISION, supra note 61, at Fact Sheet.
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The 539 tpd was reduced to 464 tpd by the subtractions used to obtain the adjusted base inventory. After further adjustments for projected growth emissions,
the fifteen percent RFP requirement translated into a 133 tpd reduction target.
Nonmotor vehicle sources produce 286 tpd of VOC emissions. But only a
few source categories produce over five tpd. These are:
surface coating
commercial/consumer solvent use
open burning
pesticide application
graphic arts
surface cleaning

86.67 tpd
33.86 tpd
7.91 tpd
7.31 tpd
7.24 tpd
7.11 tpd

77

Mobile sources produce 252.5 tpd of VOC emissions based on EPA's Mobile 5a
Model, while industrial point source emissions are a relatively insignificant 18
tpd.
More than 200 measures were evaluated to determine the measures to be
included in the fifteen percent emissions reduction plan. The MWAQC's list of
proposed measures had a total reduction potential of 148 tpd. 78 The plan, when
approved, included a 68.4 tpd reduction through measures mandated by the CAA.
These measures included enhanced I/M,Stage II vapor recovery in Maryland and
Virginia (D.C. already mandated such controls), new tailpipe and evaporative
emissions standards beginning with 1995 model year vehicles, and stricter controls on major industrial sources of VOCs. The enhanced I/M program dominated
the plan's projected reductions with 50.7 tpd.179
New state regulations would reduce emissions by 57.7 tpd by more
stringently regulating auto body refinishers, auto body repair shops, landfill
operators, and tank truck unloading operations. There are also provisions for the
sale of reformulated, lower VOC-producing products such as gasoline, paints,
pesticides, graphic art supplies, and other consumer products.18 °

177. Id. at 14.
178. Id. at 10.
179. METROPOLrrAN WASHINGTON COUNCIL OF GOVERNMENTS, DRAFT STATE IMPLEMENTATION PLAN
REVISION FOR THE 1999 RATE OF PROGRESS PLAN TO ACHIEVE A NINE PERCENT REDUCTION IN VOLATILE
ORGANIC COMPOUND EMIssION FOR THE WASHINGTON DC-MD-VA NONATFAINMENT AREA 1-2 (1994)
[hereinafter DRAFT STATE IMPLEMENTATION PLAN]; PROPOSED REVISION, supra note 61, at 27.

180. Under CAA section 183(e), EPA is to impose a "best available controls" requirement on "consumer
or commercial products." 42 U.S.C.A. § 751 1b(e) (West 1995). Studies in California show consumer products
emit about 265 tons of VOCs per day, which equals 15% of California's nonvehicular VOC emissions. EPA
plans to limit VOC emissions from 24 types of consumer products beginning July 1, 1996. The states will be
able to take credit for these VOC reductions in their RFP plans. Four states, California, Massachusetts, New
York, and Texas, regulate VOC emissions from certain consumer products. Other states have proposed
standards. Upcoming ProposalHas VOC Content Limitsfor 24 Types of U.S.-ManufacturedProducts, [1995]
Daily Env't Rep. (BNA) No. 208, at A-1 (Oct.27, 1995), available in WESTLAW, BNA-DEN Database (on
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Open burning of refuse would be restricted to reduce VOC emissions by 6.3
tpd. Episodic controls on twenty percent of the days with unhealthy air quality
would reduce VOC emissions by 12.9 tpd. Mowing lawns and using recreational
power boats would be banned on high ozone level days. Transportation control
measures would reduce VOC emissions by 2.2 tpd. These measures include road
interchange improvements, lane widening projects, parking lots at transit stations,
and other transit improvements.
The plan also included contingency measures that could be substituted for any
measure in the base plan that is not implementable. The measures are employer
trip reduction efforts, buying older cars, a right turn on red for vehicles in the
District of Columbia, bicycle paths and racks, and new and expanded "park and
ride" lots.
The four measures mandated by the CAA were expected to produce a 68.4
tpd VOC emissions reduction. 181 New state controls on four small business
operations-auto body refinishers, auto body repair shops, landfill operators, and
tank truck unloading operations-were expected to reduce emissions another 57.7
tpd. These mandated measures and the small business controls produce 126.1 tpd
of reduction, or nearly ninety-five percent of the RFP requirement.
Three of the four federally mandated measures are aimed at motor vehicles,
that, in the Washington, D.C. area, produce thirty-eight percent of the adjusted
VOC emissions. The enhanced I/M program is projected to reduce VOC emissions by 50.7 tpd. Stage II vapor recovery has a projected VOC reduction of 14.7
tpd. Federally mandated "tier 1" vehicle emission standards and new car
evaporative standards have a combined expected reduction of 2.3 tpd. The
federally mandated RACT measures for stationary sources with emissions
between 100 tons per year (tpy) and fifty tpy, which are considered major under
the 1990 CAA Amendments, produce a rather insignificant 0.7 tpd reduction. The
optional measure with the most significant reduction credit is the required use of
reformulated gasoline, which produces a credit of 23.7 tpd. The SIP revision also
82
specifies the use of reformulated surface coatings to obtain a credit of 10.6 tpd. 1
These are the only measures that reduce VOC emissions by ten tpd or more.
An analysis of the RFP plan indicates only a few of the other optional
measures have any significant emissions reduction potential. While the area's
population and the consumption of air pollution producing goods and services
keep increasing, the emissions controls used for the past twenty years have

file with the PacificLaw Journal).
181. Supra notes 178-79 and accompanying text.
182. Reformulated architectural and industrial maintenance (AIM) coatings are achieved by lowering
VOC content, replacing VOC solvents with water or alternative non-VOC solvents, and reducing the need for
AIM material through increased solid content of the product. EPA gave states permission to take a 25% VOC
reduction credit for applying the federal rule to AIM coatings emissions. PROPOSED REVISION, supra note 61,
at 35.
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produced nearly all the reduction that can be squeezed from existing technology
at an acceptable cost.
The stringent new emission standards that are federally imposed by CAA
subchapter II on new motor vehicle manufacturers are projected to reduce
emissions by only 2.3 tpd, or about 1.7% of the RFP-required reduction in the
Washington, D.C. area. The transportation control measures for controlling the
use of motor vehicles, including those listed in CAA section 108(f)(1), produce
a 2.2 tpd reduction or 1.65% of the RFP reduction. 183 These benefits, however,
will increase in the future as the vehicle fleet turns over.
Air pollution planning to meet ozone nonattainment area requirements is thus
highly dependent on only a few measures. To obtain the 132 tpd reduction needed
in the Washington, D.C. area to meet the RFP requirement has resulted in a plan
by which 99.7 tpd, or about seventy-five percent of the total reduction, is to come
from four measures. These are:
Enhanced I/M
Reformulated Gasoline
Stage II Vapor Recovery
Reformulated Surface Coatings

50.7 tpd
23.7 tpd
14.7 tpd
10.6 tpd

Because the Washington, D.C. region is classified as a serious ozone nonattainment area, it was required to submit an additional SIP revision by November
15, 1994, with new measures necessary to project both an additional nine percent
reduction in VOCs (or an equivalent reduction in NOX) and attainment of the
ozone standard by November 15, 1999.' 4 Most of this additional reduction,
however, comes from post-November 15, 1996, projections, obtained from the
measures used in the fifteen percent RFP SIP revision, and from the NO,
reductions associated with those measures that can be used to meet the 1999
projected VOC reductions required by the CAA.18 5
The likelihood that the revised SIP will achieve the ozone NAAQS is highly
dependent on the accuracy of the emission reduction projections assigned to each
of the control measures. Moreover, the two measures claimed to be the most
effective control techniques, which are responsible for fifty-six percent of the
RFP reduction, are relatively new measures for which SIP credits were developed
prior to much real world experience on which to determine their effectiveness.
These measures are among those resulting in states' rights claims. But the controversy created in adopting such measures has to be balanced against the political

183. The actual transportation measures used for RFP are those that are transportation improvement
program (TIP) projects and other transportation control measures (TCMs). PRoPosED REVISION, supra note
61, at 43.
184. Clean Air Act § 182(c)(2), 42 U.S.C.A. § 751 la(c)(2) (West 1995).
185. DRAFt STATE IMPLEMENTATION PLAN, supra note 179, at 1-2.
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pain from using other substitute measures that do not provide large emission
reduction credits and that also are unpopular. Federalism claims just may be the
anguished response of a public and its state government representatives that have
mistakenly thought that technology will supply a low cost fix for environmental
degradation problems.
To better understand the effort to achieve attainment through the emission
reduction benefits of enhanced I/M requires a more detailed look at this controversial program.
III. THE INSPECTION AND MAINTENANCE (I M) PROGRAM

Under the CAA, there are significant limitations on the states' ability to
regulate new motor vehicles. 18 But, once motor vehicles meeting either federal

186. Under the CAA Amendments of 1970, no state may adopt any standard relating to new motor
vehicle emissions to any vehicle prior to its initial titling or registration. Clean Air Act § 209(a), 42 U.S.C.A.
§ 7543(a) (West 1995). There is a waiver of federal preemption, however, for California. Clean Air Act §
209(b), 42 U.S.C.A. § 7543(b) (West 1995). Thus, two categories of automobile emission controls have existed
since the 1960s. In 1977 the CAA was amended to allow any state that was nonattainment for automotive
related pollutants to adopt the California standards. Clean Air Act Amendments of 1977 § 177, Pub. L, No.
95-95 § 129(b), 91 Stat. 750 (1977) (codified at42 U.S.C.A. § 7507 (West 1995)). In 1990, section 177 of the
CAA was amended to make it clear that no state could limit automobile emissions in any way that would force
manufacturers to create a "third" vehicle or engine that was different from a vehicle certified by either EPA
or California. 42 U.S.C.A. § 7507 (West 1995). After the passage of the 1990 CAA Amendments, some states
with ozone and CO nonattainment areas began moving to adopt California standards. Henry A. Waxman et a].,
Cars, Fuels and Clean Air: A Review of Title I of the Clean AirActAmendments of 1990,21 ENVTL. L. 1947,
1996 (1991). That effort has been rigorously opposed by automobile manufacturers. See American Auto. Mfrs.
Ass'n v. Commissioner, Mass. Dep't of Envtl. Protection, 31 F.3d 18 (Ist Cir. 1994). The Motor Vehicle
Manufacturers Association (MVMA) challenged New York's adoption of a modified California low emission
vehicle (LEV) program, which resulted in a series of five decisions by the United States District Court for the
Northern District of New York and the Second Circuit Court of Appeals. See MotoriVehicle Mfrs. Ass'n v.
New York State Dep't of Envtl. Conservation, 79 F.3d 1298 (2d Cir. 1996) (MVMA V, Jan. 10, 1996); Motor
Vehicle Mfrs. Ass'n v. New York State Dep't of Envtl. Conservation, 17 F.3d 521 (2d Cir. 1994) (MVMA 111,
Feb. 9, 1994); Motor Vehicle Mfrs. Ass'n of the United States v. New York State Dep't of Envtl. Conservation,
869 F. Supp. 1012 (N.D.N.Y. 1994) (MVMA IV, Oct. 24, 1994), aft'd, 79 F.3d 1298 (2d Cir. 1996); Motor
Vehicle Mfrs. Ass'n v. New York State Dep't of Envtl. Conservation, 831 F. Supp. 57 (N.D.N.Y. 1993)
(MVMA II, July 13, 1993), aff'd in partand rev'd in partsub nom., Motor Vehicles Mfrs. Ass'n of the United
States v. New York State Dep't of Envtl. Conservation, 17 F.3d 521 (2d Cir. 1994); Motor Vehicle Mfrs. Ass'n
v. New York State Dep't of Envtl. Conservation, 810 F. Supp. 1331 (N.D.N.Y. 1993) (MVMA , Jan. 22, 1993),
affid in partand rev'd in partsub nom, Motor Vehicles Mfrs. Ass'n of the United States v. New York State
Dep't of Envtl. Conservation, 17 F.3d 521 (2d Cir. 1994). Nevertheless, many of the northeastern states have
continued to work to adopt the California new vehicle standards. John H. Ridge, Comment, Deconstructing
the Clean AirAct: Examining the Controversy Surrounding Massachusetts's Adoption of the California Low
Emission Vehicle Program, 22 B.C. ENvT. AFF. L. REv. 163, 179 (1994); see Daniel B. Tinkle, Comment,
Cars, Congress, and Clean Airfor the Northeast: A Separation of Powers Analysis of the Ozone Transport
Commission, 23 B.C. ENvTL. AFF. L. REV. 169 (1995). On October 10, 1995, EPA, in a Notice of Proposed
Rulemaking (NPRM), proposed a compromise. Control of Air Pollution From New'Motor Vehicles and New
Motor Vehicle Engines: Voluntary Standards for Light-Duty Vehicles, 60 Fed. Reg. 52,734 (1995) (codified
at 40 C.F.R. pts. 51, 85, and 86). Under the NPRM, the EPA proposal would allow manufacturers to agree to
meet more stringent tailpipe standards, and the Ozone Transport Region states would be relieved of their
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or California standards are in the hands of the ultimate consumer, the states may
regulate either vehicle emissions, vehicle use, or both. The most common way
that states usually regulate in-use vehicle emissions is through I/M programs.18 7
The purpose of the I/M program is to identify and ensure the repair of in-use
automobiles that are emitting excessive pollutants.' 88 Under the 1970 CAA each
state was required to develop a SIP to meet the NAAQS and could include I/M
as part of the program to reduce motor vehicle pollution." 9 The major air
pollution bills that led to the 1970 Clean Air Act did not provide for land use or
transportation controls. In 1970 the congressional conference committee added
a brief provision for SIPs to have such controls if necessary to achieve federal air
quality standards.1tg There was almost no legislative history,191 and EPA's first
SIP regulations had little to say about transportation controls. 92 Fewer than half
the states developed plans containing any transportation control measures, and
only a handful had I/M programs. 93 In 1973, in Natural Resources Defense
Council, Inc. v. EPA, 94 the D.C. Circuit ordered EPA to require adequate SIPs
with land use and transportation controls if needed. This prompted EPA to require
twenty-two states to develop new transportation plans. 95 Only a few states
complied, and EPA was forced to issue Federal Implementation Plans (FIPs),
which EPA tried to force the unwilling states to implement.' 96 After the CAA
Amendments of 1977,197 states requesting an extension of time for attaining the

obligation to adopt their own motor vehicle programs. Id.
187. Section 172(b)(11)(B) of the 1977 CAA Amendments required such programs for nearly all ozone
or CO nonattainment areas. This subsection was eliminated in 1990, but a new section 182 requires the
continuation and revision of I/M programs. 42 U.S.C.A. § 7511a (West 1995).
188. This material on I/M represents a substantially abbreviated and significantly updated version of
work that appeared as Arnold W. Reitze, Jr. & Barry Needleman, Control ofAir PollutionfromMobile Sources
Through Inspection and MaintenancePrograms,30 HARV. J. ON LEGIS. 409 (1993).
189. See Arnold W. Reitze, Jr., Controlling Automotive Air Pollution Through Inspection and
MaintenancePrograms,47 GEO. WASH. L. REv. 705, 706 (1979) (discussing early efforts to use I/M).
190. Dwyer, supranote 1, at 1199 (citing H.R. REP. No. 1783, 91st Cong. 45 (1970)).
191. Id. at 1200-01.
192. Id. at 1201 (citing Requirements for Preparation, Adoption, and Submittal of Implementation Plans,
36 Fed. Reg. 15,486, 15,489 (1971)).
193. Prior to 1974, I/M programs were in operation in New York (for taxi cabs); Chicago, Illinois;
Riverside, California; Cincinnati, Norwood, and Hamilton County, Ohio; Portland, Oregon; and Phoenix and
Tucson, Arizona. NAT1ONAL ACADEMY OF SCIENCES, REPORT BY THE COMMITTEE ON MOTOR VEHICLE

EMISSIONS 132-33 (1974).
194. 475 F.2d 968 (D.C. Cir. 1973).
195. Dwyer, supra note 1, at 1202 (citing Approval and Promulgation of Implementation Plans, 38 Fed.
Reg. 7,323 (1973) (codified at 40 C.F.R. pt. 52)).
196. Approval and Promulgation of Implementation Plans, 38 Fed. Reg. 30,626, 30,632 (1973) (codified
at 40 C.F.R. pt. 52).
197. Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 91 Star. 712 (1977) (codified in scattered
sections of 42 U.S.C.A.).
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NAAQS in areas that were nonattainment for transportation-related
pollutants
93
were forced by the CAA to implement an I/M program.
In the 1977 CAA Amendments, Congress established December 31, 1982,
as the new deadline for states to meet the NAAQS. 199For CO and ozone violators,
the deadline could be extended until December 31, 1987, if specific SIP revisions
were made.2 ° The state could select, from the CAA section 108(f) list of
transportation-related measures, those measures necessary to meet the reductions
in VOC, NO., and CO required for EPA approval of SIPs. 201 Establishing a
"specific schedule" for development of an I/M program was not optional
however, but was mandatory for any CO or photochemical oxidant nonattainment
area receiving a compliance extension to 1987.
New Jersey, Oregon, and Arizona had I/M programs that predated the 1977
CAA Amendments. 203 Rhode Island began a program in 1979, but abandoned it
when the state successfully met the NAAQS before the December 31, 1932,
deadline. 204 After the 1977 CAA Amendments, the I/M program became
applicable to thirty states and the District of Columbia because they requested
compliance extensions. 20 5 However, EPA generally required I/M only in areas
with populations of 200,000 or more.206 In March 1984, New Mexico, one of the
first states to have an I/M program, terminated its program when the state
supreme court ruled that the metropolitan area operating the program had no
authority to charge an inspection fee.207 A few other states that had not requested
a compliance extension until 1987 became subject to J/M requirements when they
failed to meet the NAAQS by December 31, 1982.208

198. Clean Air Act §§ 110(a)(2)(G), 172(a)(2)(C), 42 U.S.C.A. §§ 7410(a)(2)(G), 7502(a)(2)(C) (West
1995).
199. Clean Air Act § 129,42 U.S.C.A. § 7429 (West 1995).
200. Clean Air Act §§ 110(a)(2)(G), 172,42 U.S.C.A. §§ 7410(a)(2)(G), 7502 (West 1995).
201. Clean Air Act § 108(O(1)(A)(ii), 42 U.S.C.A. § 7408(f)(1)(A)(ii) (West 1995).
202. Clean Air Act § 172(b)(I 1)(B), 42 U.S.C.A. § 7502(b)(1 1)(B) (West 1995).
203. U.S. EPA, INFORMATION DOCUMENT ON AUTOMOBILE EMISSIONS INSPECTION AND MAINTENANCE
PROGRAMS 44-45, 53-54,54-58 (1978) [hereinafter INFORMATION DOCUMENT].
204. U.S. GAO, VEHICLE EMISSIONS INSPECTION AND MAINTENANCE PROGRAM Is BEHIND SCHEDULE

10 (1985) [hereinafter I/M PROGRAM BEHIND SCHEDULE].
205. The states with programs were New Jersey, Oregon, Arizona, Rhode Island, Colorado, New York,
Virginia, Washington, Georgia, North Carolina, Connecticut, Delaware, New Mexico, District of Columbia,
Massachusetts, Tennessee, and Nevada. States with programs under development included Kentucky, Missouri,
Maryland, California, Texas, Wisconsin, Utah, Indiana, Pennsylvania, Tennessee, and Idaho. Alaska, Illinois,
Michigan, and Ohio programs had an uncertain status. Id. at 10.
206. U.S. EPA, I/M FACT SHEET (June 1984).
207. Chapman v. Luna, 678 P.2d 687 (N.M. 1984). EPA subsequently withheld money from New
Mexico as punishment. New Mexico Envtl. Improvement Div. v. Thomas, 789 F.2d 825 (10th Cir. 1986); U.S.
GAO, VEHICLE EMISSIONS-EPA RESPONSE TO QUESTIONS ON ITS INSPECTION AND MAINTENANCE PROGRAM

56-57, 61 (1986) [hereinafter EPA QUESTIONS].
208. T/M PROGRAM BEHIND SCHEDULE, supra note 204, at 10.
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The J/M program was generally unpopular, and in some states there was
considerable opposition. 209 Many states opposed I/M because they believed it was
unnecessary for achieving NAAQS, it was not cost-effective, it treated motorists
inequitably, and it drained scarce state financial resources.2 This opposition
resulted in numerous court cases as states tried to avoid IM requirements 2 "
States challenged EPA's efforts to force them to implement transportation controls and raised legal issues that ran the full gamut of statutory, constitutional, and
procedural issues. Cases that had been decided by federal courts dealing with the
issue of what kind of transportation controls, if any, EPA could require states to
enforce provided a confused answer.
In June 1974, in Pennsylvania v. EPA,21 2 the state challenged an EPAmandated pollution control device program and enforcement of the Pennsylvania
transportation control plan, which required VMT controls as well as motor
vehicle emissions controls. 1 3 The court concluded that Congress had considered
the possibility that EPA might have to require a state to enforce its transportation
control plan and had assumed that the states could be required to enforce such
plans. 1 Furthermore, the court found that such a requirement
did not conflict
215
with the proper functioning of the system of federalism.
Three months later, the case of South Terminal Corp. v. EPA21 6 was decided.
Although the case involved private plaintiffs challenging the Boston transportation controls plan, not direct state enforcement, the court stated: "We are inclined to construe Congress' [s] broad grant of power to the EPA as including all
enforcement devices reasonably necessary to the achievement and maintenance
of the goals established by the legislation." 21 7 Thus, the two courts apparently
were in basic agreement.
Almost a year passed before the appearance of the next cases dealing with
this problem. In Brown v. EPA,21 an extensive EPA transportation control plan
for California was attacked by at least 208 public and private parties, including

209. Reitze, supranote 189, at 720.
210. I/M PROGRAM BEHIND SCHEDULE, supranote 204, at 9, 11.

211. New Mexico Envtl. Improvement Div. v. Thomas, 789 F.2d 825 (10th Cir. 1986); McCarthy v.
Thomas, 18 Envtl. L. Rep. (Envtl. L. Inst.) 21,025 (D.Ariz. 1988); McCarthy v. Thomas, 17 Envtl. L. Rep.
(Envtl. L. Inst.) 21,214 (D. Ariz. 1987); Delaware Valley Citizens' Council for Clean Air v. Pennsylvania, 533
F. Supp. 869 (E.D. Pa. 1982); Ora Fred Harris, Jr., The Automobile Emissions Control Inspection and
Maintenance Program:Making It More Palatableto "Coerced" Participants,49 LA. L. REv. 1315 (1989);
Jerome Ostrov, Inspection and Maintenance of Automotive Pollution Controls: A Decade-Long Struggle
Among Congress, EPA and the States, 8 HARV. ENvTL. L. REV. 139 (1984).
212. 500 F.2d 246 (3d Cir. 1974).
213. Pennsylvania,500 F.2d at 254.
214. Id. at 262.
215. Id.
216. 504 F.2d 646 (1st Cir. 1974).
217. South Terminal Corp., 504 F.2d at 669.
218. 521 F.2d 827 (9th Cir. 1975), vacated, 431 U.S. 99 (1977).
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the California State University system and California's Governor. The court
found that "[t]his plan specifically directed the State of California to undertake
those tasks assigned to it."219 But the court held that the CAA did not authorize
legal measures against the State of California if the state failed to comply.220 In
order to avoid constitutional questions, the court construed the CAA as not
authorizing the Administrator of the EPA to require state enforcement. Essentially, it held that section 113 of the Act, which deals with federal enforcement
powers against "any person," is not applicable to actions against a state, because
a state2 is not "any person., 2 1 A similar opinion was rendered in Arizona v.
n
EPA.
In Marylandv. EPA, 223 the court dealt with the usual transportation control
strategies as well as with an EPA directive that the State of Maryland submit the
texts of statutes, regulations, and funding legislation it would propose for
adoption. The court held that the power to "revise, negate, or annul" a law of a
state legislature was denied to Congress as well as to the executive branch. T4 The
court went on to say that the EPA could not force the state to administer the
federal program, but gave no reasons for the holding other than that Congress did
not intend the CAA to be so construed.2
With two United States appellate court cases supporting the EPA's claimed
enforcement authority and three cases denying that authority, the United States
Court of Appeals for the District of Columbia ruled on Districtof Columbia v.
TrainY 6 The case, involving the District of Columbia, Virginia, and Maryland,
took the middle ground between the previously decided cases. Indirect sources
of air pollution, the court held, can be regulated under Article I, Section VIII of
the United States Constitution.227 Thus, EPA can require exclusive bus and carpool lanes, the purchase of additional buses, and nonregistration of vehicles that
do not meet retrofit or maintenance standards. 2 The federal government cannot,
however, require administration of a specified inspection, maintenance, and
equipment retrofit program promulgated by the Administrator because this is an
invasion of states' rights.229 The federal government petitioned for, and was
granted, a writ of certiorari.

219.
220.
221.
222.
223.
224.
225.
226.
(1977).
227.
228.
229.
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Brown, 521 F.2d at 830.
Id. at 831.
Id. at 834.
521 F.2d 825, 826 (9th Cir. 1975), vacated sub nom. EPA v. Brown, 431 U.S. 99 (1977).
530 F.2d 215 (4th Cir. 1975), vacated, 431 U.S. 99 (1977).
Maryland, 530 F.2d at 225-26.
Id. at 226.
521 F.2d 971 (D.C. Cir. 1975), vacated sub nom. Costle v. District of Columbia, 431 U.S. 99
Train,521 F.2d at 989-90.
Id. at 983.
Id. at 992.
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The United States Supreme Court had to decide the transportation controls
issue based on National League of Cities v. Usery230 because that decision was
not yet overruled by Garcia, which held that the Commerce Clause does not
provide any special limitations on Congress's actions with respect to the states?3 '
Prior to arguments in EPA v. Brown,'2 2 the government informed the Court that
the bus purchase regulations were to be repealed. The Administrator also
announced the requirement that the states submit legally adopted regulations was
being dropped. The United States Supreme Court vacated the cases for mootness.
The Brown case went back to the Ninth Circuit Court of Appeals, which held that
a state that builds and manages roads does not become a source of automobile
emissions, and thus does not become a polluter under the CAA. 33 The court
construed the CAA to avoid the constitutional issues but expressed doubts about
the constitutionality of the FIP. 4
In the same year, the United States Supreme Court denied certiorari in
another transportation control case, Beame v. Friendsof the Earth.235 Friends of
the Earth was attempting to compel New York City to carry out transportation
measures under its SIP. The United States Court of Appeals had ruled that the city
could not use constitutional defenses in a civil action brought to enforce the SIP
when the City supported the SIP at the time EPA approved it. 36 The court held
that National League of Cities was not applicable.'2'
In 1977, after the CAA Amendments were enacted, the D.C. Circuit
remanded to EPA the District of Columbia's remaining challenges to the
transportation controlsY 8 The constitutional issues continued to interest scholars
and others until the end of 1977.239 At that time, such issues became less important because EPA used new provisions in the 1977 CAA to avoid troublesome
constitutional issues 4 by imposing economic sanctions, based on the power
created by federal grant programs, to obtain compliance by threatening to withhold federal money. Constitutional legal issues concerning the use of FIPs

230. 426 U.S. 833 (1976).
231. 469 U.S. 528 (1985).
232. 431 U.S. 99 (1977).
233. Brown v. EPA, 566 F.2d 665 (9th Cir. 1975).
234. Brown, 566 F.2d at 672-73.
235. 434 U.S. 902 (1977).
236. Friends of the Earth v. Carey, 552 F.2d 25, 38 (2d Cir. 1977).
237. Id. at 38.
238. District of Columbia v. Costle, 567 F.2d 1091, 1094 (D.C. Cir. 1977).
239. Richard B. Stewart, Pyramids of Sacrifice? Problems of Federalism in Mandating State
Implementation of NationalEnvironmentalPolicy, 86 YALE LJ. 1196 (1977).
240. The development of the post-1977 program is chronicled by Professor Jackson Battle in
TransportationControls Under the CleanAirAct-An Experience in (Un)CooperativeFederalism,15 LAND
& WATERL.REV. 1 (1980).
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diminish in importance when EPA merely takes away federal money 24 t or imposes construction restrictions to obtain compliance.2 42 In 1978 the D.C. Circuit
Court upheld a requirement for federal funding that mandated urban mass transit
or highway projects obtain approval of a metropolitan planning organization as
being consistent with a long-range transportation plan.243 When the United States
Supreme Court decided South Dakota v. Dole24 in 1987, the Court provided the
federal government with a constitutionally approved way to control states
by
45
allowing nearly any condition to be imposed on a federal grant to a state
In 1980 the United States Court of Appeals for the Sixth Circuit decided
UnitedStates v. Ohio Departmentof Highway Safety. 246 The issue was whether
Ohio was subject to the CAA's enforcement provisions and could therefore be
compelled to deny motor vehicle registration to vehicles that had not passed an
I/M test required by an EPA-promulgated provision of the SIP. Was EPA allowed
to proceed directly against a state to require enforcement of an EPA-promulgated
provision in a SIP? The court held that the federal interest in controlling air
pollution outweighs the state interest and is a lawful exercise of the power to
regulate interstate commerce. There was no interference with a state governmental function that violated the Tenth Amendment. The state was required to
withhold registration from vehicles that do not meet CAA requirements.
In other states, including Arizona, California, Connecticut, Idaho, Maryland,
Michigan, New York, Oregon, and Pennsylvania, it was the legislature that
opposed the I/M program. 247 Between May and July 1982, officials of twelve
states wrote to EPA opposing I/M because they believed the program was either
not cost-effective or not necessary to meet the NAAQS.2 48
EPA was generally slow to sanction states not meeting the I/M requirements 24 9 set forth in its final policy, the Criteriafor Approval of the 1982 Plan
Revisions.' ° On August 3, 1983, EPA relaxed the IM requirement, saying

241. Clean Air Act § 176, 42 U.S.C.A. § 7506 (West 1995) (highway construction grants and air
planning grants); Clean Air Act § 316, 42 U.S.C.A. § 7616 (West 1995) (sewage treatment grants).
242. Clean Air Act § 110(a)(2)(I), 42 U.S.C.A. § 7410(a)(2)(I) (West 1995) (construction ban); Clean
Air Act § 173(a)(4), 42 U.S.C.A. § 7503(a)(4) (West 1995) (same).
243. County of Los Angeles v. Adams, 574 F.2d 607, 608-09 (D.C. Cir. 1978).
244. 483 U.S. 203 (1987).
245. See Dole, 483 U.S. at 211-12 (holding constitutional a federal scheme that reduces federal highway
grants by five percent for all states that do not have a minimum drinking age of 21 years).
246. 635 F.2d 1195 (6th Cir. 1980).
247. IM PROGRAM BEHIND SCHEDULE, supra note 204, at 12-13. But see U.S. EPA, I/M UPDATE 1
(1979) (reporting surveys showing some popular support for the I/M programs: 58% favoring retention of the
program in Arizona; 67% of 600 California residents surveyed favoring annual emissions inspections; 83%
of 3245 New Jersey motorists favored continuation of the program; and 83% of the participants in a Rhode
Island survey considered IM important); Ostrov, supra note 211, at 190 (referring to surveys showing public
support for IM programs generally and showing very strong support for paying for cleaner air).
248. I/M PROGRAM BEHIND SCHEDULE, supranote 204, at 15.
249. Dwyer, supra note 1, at 1208.
250. State Implementation Plans, 46 Fed. Reg. 7182 (1981) (codified at 40 C.F.R. pt. 51).
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sanctions could be avoided if the states were making reasonable efforts and
reasonable progress was evident.5' However, several cases involving sanctions
did reach the courts, which upheld EPA's authority to deny federal funds.2 2
Further delay occurred in implementing I/M because states believed that Congress
would amend the CAA to reduce the use of I/M programs. z 3 However, the CAA
was not amended until November 15, 1990, and then it expanded the I/M program to include the need for enhanced I/M programs in serious or worse ozone
nonattainment areas. 2 4
A.

The Basic 11M Program

Prior to the 1990 CAA Amendments, states were given considerable latitude
in developing their I/M programs, partially because of their initial resistance to
I/M. EPA was interested in getting the programs started, even if that meant less
stringent oversight which might in turn compromise program effectiveness.2 5 In
return for adopting I/M programs, states were given credit in their SIPs for
mandated CO and ozone reductions. EPA was authorized to make grants to
appropriate state agencies in amounts up to two-thirds of the cost of developing
an I/M program. 6
EPA pressed for J/M programs structured to produce light-duty vehicle
hydrocarbon (HC) and CO emissions reductions of at least twenty-five percent
by December 31, 1987, based on emissions levels without I/M, using EPA's
motor vehicle emission factors. z 7 Each program was expected to do the
following: (1) Provide for regular periodic inspection of all vehicles for which
emission reductions are claimed (random roadside checks were not acceptable),
(2) provide for retesting of failed vehicles to assure compliance, (3) prohibit
registration or provide some equally effective mechanism to prevent noncomplying vehicles from operating, (4) provide for quality control over test
equipment and procedures, (5) provide either a mechanics training program or an
information service to inform the public of service stations with approved
emission analyzers, and (6) inform the public of the reason for the I/M program
and the locations and hours of inspection stations.258

251. Federal Assistance Limitation and Construction Moratorium, 48 Fed. Reg. 35,312 (1983) (proposed
Aug. 3, 1983). This approach was codified in a new sanctions provision in 1983. Compliance with Statutory
Provisions of Part D of the Clean Air Act, 48 Fed. Reg. 50,686 (1983) (codified at 40 C.F.R. pts. 51, 52).
252. New Mexico Envtl. Improvement Div., 789 F.2d at 836; Delaware Valley Citizens' Council for
Clean Air v. Pennsylvania, 533 F. Supp. 869, 884 (E.D. Pa. 1982).
253. I/M PROGRAM BEHIND SCHEDULE, supranote 204, at 18-19.
254. Clean Air Act § 182(c)(1)-(3), (d), (e), 42 U.S.C.A. § 751 la(c)(1)-(3), (d), (e) (West 1995).
255. EPA QUESIONS, supra note 207, at 35.
256. Clean Air Act § 210,42 U.S.C.A. § 7544 (West 1995).
257. Reitze & Needleman, supra note 188, at 418. EPA's regulations call for a 20% failure rate among
pre-1981 model year (MY) vehicles. 40 C.F.R. § 51.352(a)(9) (1995).
258. Reitze & Needleman, supra note 188, at 418.
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The value of I/M is due to its focus on the major problem concerning in-use
automobile emissions. Fewer than ten percent of all cars emit more than fifty
percent of the automobile pollution. The cleanest fifty percent of the automobiles
emit only three percent of the automobile pollution. 159 According to one study, the
dirtiest twenty percent of cars emit 480 times more HC than the cleanest twenty
pre-1975 vehicles do not necessarily produce more pollution than
percent.m Old,
1
new cars.2
The pre-1990 I/M test at idle or at low and high idle (2500 rpm) worked
adequately for pre-1981 carbureted vehicles whose emission problems usually
involved rich air and fuel mixtures. If these pre-1981 vehicles were brought into
specifications at idle, they would usually perform properly at cruising speed? 62
These tests are not effective at identifying the emissions from today's technically
more sophisticated vehicles that use on-board computers and sensors to adjust
engine performance and emissions continuously. Such vehicles can be more
effectively tested by monitoring cycles of acceleration and deceleration when the
vehicle is under load.263 The increasingly complicated nature of motor vehicle
emissions systems makes visual inspections, a component of the pre-1990 I/M
programs, less important. Another weakness of the I/M programs was the failure
to test for evaporative emissions, which in today's vehicles generally exceed the
hydrocarbon emissions from the tailpipe. 264 Tampering, which was a significant
problem in the past, has become more difficult because the emission controls are
an integral part of the engineF6' and because leaded gasoline is generally unavailable in much of the United States.2
EPA believed that quality control at decentralized inspection facilities was
poor,267 and some state officials feared I/M programs did not place enough
emphasis on training mechanics to fix and maintain vehicles once problems were

259. Rick Henderson, DirtyDriving: DonaldStedman and the EPA 's Sins of Emission, 60 POL'Y REV.
56,56-57 (1992) (discussing NATIONAL ACADEMY OF SCIENCES, RETHINKING THE OZONE PROBLEm IN URBAN
AND REGIONAL AIR POLLUTION (199 1)).

260. New State Study Reveals MajorFlaw in EPA IW Approach, Critics Say, INSIDE EPA, Jan. 24, 1992,
at 1.
261. Henderson, supra note 259, at 57.
262. Inspection/Maintenance Program Requirements, 57 Fed. Reg. 52,953 (1992).
263. Id.
264. Id. at 52,954.
265. Id. at 52,951.
266. Leaded gasoline destroys the effectiveness of the catalytic converter, allowing emissions to increase.
It was a common form of tampering because leaded gasoline was less costly. See generally Arnold W. Reitze,
Jr., The Regulation of Fuels and FuelAdditives Under Section 211 of the Clean Air Act, 29 TULSA L.J. 485
(1994).
267. Vehicle Inspection and Maintenance Requirements for State Implementation Plans, 57 Fed. Reg.
31,058 (1992) (codified at 40 C.F.R. pt. 51) (proposed July 13, 1992); U.S. EPA, FUTURE TRENDS INTHE
CONTROLOFEMISSIONS FROMMOTOR VEHICLES 4 (1980) (noting a 1980 survey that showed only 33% of 1900
cars were adequately maintained and had all their emission controls present and functioning).
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identified.26 In addition, repairs performed on vehicles that fail an inspection are
often not completed because of low cost ceilings for mandatory repairs.
According to EPA there are three major keys to an effective I/M program.
They are: (1) Using technology with the ability to fail or pass cars accurately, (2)
quality control and enforcement to assure that testing is properly performed, and
(3) skillful diagnosis and proper repair of failed cars.0 9 EPA claims that most
existing programs fail to meet these requirements.
B. Inspection/MaintenanceUnder the 1990 Clean Air Act Amendments
The 1990 CAA Amendments created the five categories of ozone nonattainment areas that were discussed earlier. 270 The presumed deficiencies in the
I/M program prompted Congress to require the development of an enhanced I/M
program for certain ozone nonattainment areas. Marginal and moderate areas for
ozone nonattainment must have I/M programs. 27 Serious and worse areas must
have an enhanced I/M program.272 The 1990 Amendments require 181 areas to
have basic or enhanced I/M programs. 273Ozone and CO nonattainment areas must
have at least a basic J/M program. EPA recommends extending such requirements
to nearby areas that significantly contribute mobile source emissions. Marginal
or worse ozone areas or moderate CO nonattainment areas with a design value
less than 12.7 ppm must continue existing I/M programs, but must update them
to meet the 1990 requirements for basic IM.2 74 Moderate ozone nonattainment
areas outside an ozone transport region must also have a basic I/M program.2 75
Moderate ozone nonattainment areas that do not have I/M must develop a
program unless the areas are rural areas without any urbanized areas. 276 EPA was
to upgrade the basic J/M requirements to provide minimum standards concerning
inspection frequency, test methods, components covered, quality control, and

268. States FearLack of Emphasis on Mechanic TrainingMay Doom CAA IM Program,INSIDE EPA,
Sept. 25, 1992, at 14.
269. Inspection/Maintenance Program Requirements, 57 Fed. Reg. 52,950,52,951 (1992) (codified at
40 C.F.R. pt. 51).
270. See supranotes 133-34 and accompanying text.
271. Clean Air Act § 182(a)(2)(B), (b)(4), 42 U.S.C.A. §751la(a)(2)(B)(i), (b)(4) (West 1995).
272. Clean Air Act § 182(c)(3), 42 U.S.C.A. § 751 la(c)(3) (West 1995).
273. U.S. EPA, REPORTOFTHE OFFICE OFAi AND RADIATION TO ADMINISTRATOR WILLIAM K. REILLY,

IMPLEiENTING THE 1990 CLEAN AIR Acr: THE FIRsT Two YEARS 35 (1992).
274. Clean Air Act §§ 182(a)(2)(B), 187(a)(4), 42 U.S.C.A. §§ 751 l(a)(2)(B), 7512a(a)(4) (West 1995).
The design value is the ambient level of ozone or CO used by EPA for classification purposes and is expressed
in parts per million. It is calculated using methodology issued by the Administrator. Clean Air Act §§
181(a)(1), 186(a)(1), 42 U.S.C.A. §§ 751 l(a)(1), 7512(aX1) (West 1995).
275. Clean Air Act § 182(b)(4), 42 U.S.C.A. § 7511a(b)(4) (West 1995); Inspection/Maintenance
Program Requirements, 57 Fed. Reg. at 52,965.
276. Basic I/M is required in any urbanized area as defined in the 1990 census. Inspection/Maintenance
Program Requirements, 57 Fed. Reg. at 56,965-56,966.
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enforcement. 2 " EPA released a notice of proposed rulemaking on July 13,
1992,278 and a final rule on November 5, 1992.279
Enhanced I/M is required in serious or worse ozone nonattainment areas, or
moderate or serious CO nonattainment areas with a design value greater than 12.7
ppm 0 and a 1980 census population of 200,000 or more. 28 bther areas that
contribute
to ozone nonattainment may also be subject to enhanced I/M require2
ments.
The federally-defined enhanced I/M boundaries may be adjusted. States may
add vehicles registered in commuter corridors serving urbanized areas, ozone
transport areas, or other areas with less severe pollution when such expansion is
cost-effective and contributes to achieving air quality standards. 83 Enhanced
programs may choose to base coverage on zip code boundaries, rather than
census-based boundaries, to make it easier to implement and enforce a program
based on vehicle registration." Ozone or CO nonattainment areas that are
serious, severe, or extreme must include the entire metropolitan statistical area
in
2 86
the nonattainment area,285 but an area may be subject to a rural exclusion.

277. Clean Air Act § 182(a)(2)(B), 42 U.S.C.A. § 7511a(a)(2)(B) (West 1995). Guidance was to be
published by November 15, 1991, and no later than two years after regulations are promulgated, the states must
submit a SIP revision to meet the requirements. Clean Air Act § 182(a)(2)(B), 42 U.S.C.A. § 7511 a(a)(2)(B)
(West 1995).
278. Vehicle Inspection and Maintenance Requirements for State Implementation Plans, 57 Fed. Reg.
31,050 (1992) (NPRM).
279. Inspection/Maintenance Program Requirements, 57 Fed. Reg. 52,950 (1992) (codified at 40 C.F.R.
pt. 51).
280. Clean Air Act § 187(a)(6). 42 U.S.C.A. § 7512A(a)(6) (West 1995).
281. Clean Air Act § 182(c)(3)(A), 42 U.S.C.A. § 7511a(c)(3)(A) (West 1995); Inspection/Maintenance
Program Requirements, 57 Fed. Reg. at 52,966. Areas needing a program are based on 1980 census data, but
their boundaries are determined by 1990 census data.
282. In addition, ozone transport regions are subject to enhanced I/M requirements if they are Metropolitan Statistical Areas (MSAs) with a 1990 population of 100,000 or more, regardless of attainment status,
if their emissions of ozone precursors contribute to a violation of a state or federal air quality standard for
ozone. Clean Air Act § 184(b)(1)(A), 42 U.S.C.A. § 7511c(b)(l)(A) (West 1995). However, in the Northeast
Ozone Transport Region, largely rural counties with less than 200 persons per square mile are exempt if at least
50% of any given MSA is included in the enhanced I/M program. Clean Air Act § 184(a), 42 U.S.C.A. §
7511c(a) (West 1995). Islands off the Northeast United States coast unconnected to the mainland are also
exempt. 40 C.F.R. § 51.350 (1995). In interstate areas, an urbanized area of 50,000 persons, as defined by the
1990 census, within a state triggers I/M requirements. Inspection/Maintenance Program Requirements, 57 Fed.
Reg. at 52,966.
283. CALiFoRNiA, I/M REVIEwCoMMrrTEE, PROPOSEDLEGISLATIVECHANGESTOIMPLEMENTENHANCED
VEHtCLE INSPECnON AND MAINTENANCE 3 (1992) [hereinafter CALIFORNIA].
284. If a stte expands I/M coverage beyond EPA requirements, the extra emission credits cannot be
applied to the minimum performance standard, but can be used to meet reasonable further progress requirements or as an offset. See Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,967. Some urban
population may be excluded if an equal number of contiguous, nonurban residents who live in the same MSA
are included to make the I/M program jurisdiction correspond to county boundaries.
285. Clean Air Act § 107(d)(4)(A)(iv), 42 U.S.C.A. § 7407(d)(4)(A)(iv) (West 1995).
286. EPA's regulatory rural exclusion was upheld in NaturalResources Defense Council, Inc. v. EPA,
22 F.3d 1125, 1141 (D.C. Cir. 1994).
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For serious or worse ozone nonattainment areas with a 1980 population of
200,000 or more, the state was required to submit an enhanced I/M program by
November 15, 1992.27 The statute specifies seven elements required for an
enhanced I/M program: (1) Computerized emission analyzers, including on-road
testing devices; (2) no waivers for vehicles or parts covered by performance
warranties; (3) a minimum expenditure by the consumer of $450 for repairs,
adjusted annually by reference to the consumer price index, before the state can
waive emission requirements; (4) enforcement through denial of vehicle registration, unless the state can demonstrate a more effective enforcement program;
(5) annual inspections, unless biennial inspections are as effective; (6) a centralized program, unless the state can demonstrate a decentralized program is as
effective; and (7) a program for inspection and repair of emission control
diagnostic systems." 8
Guidance is required for the basic IM program under section
182(a)(2)(B)(ii), but EPA interprets section 182(c)(3)(B) to require binding
standards for enhanced I/M. In promulgating standards, rather than guidance,
EPA must satisfy rulemaking requirements, including compliance with the notice
and comment procedures. 289 The 1990 CAA Amendments required the EPA to
issue new guidance for state IM programs by November 15, 1991.290 EPA was
to publish guidance applicable to all light-duty vehicles and trucks that include
a performance standard based on emission testing, including on-road emission
testing and inspection to detect tampering with emission controls. 29' EPA issued
binding regulations for enhanced I/M, as required, and for basic I/M by which
rulemaking is optional. 29 EPA promulgated a performance standard that provides
states with the flexibility to design their programs as long as these programs meet
the requirements of the CAA and the overall performance effectiveness required
by the regulation.2 93 The most important new provision is the requirement of

287. Clean Air Act § 182(c)(3)(A), 42 U.S.C.A. § 751 1a(c)(3)(A) (West 1995).
288. Clean Air Act § 182(c)(3)(C), 42 U.S.C.A. § 751 la(c)(3)(C) (West 1995).
289. PPG Indus. v. Costle, 659 F.2d 1239, 1249 (D.C. Cir. 1981).
290. Clean Air Act § 182(a)(2)(B)(ii), 42 U.S.C.A. § 7511a(a)(2)(B)(ii) (West 1995). Because EPA never
issued binding regulations for I/M programs, considerable variation developed among state programs. EPA
issued its first policy for I/M programs in 1978 as guidance. This policy addressed the elements to be included
in the SIP, minimum emission reduction requirements, administrative requirements, and schedules for
implementation. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,952-52,953. However,
the lack of minimum federal requirements led to a less than fully effective I/M program.
291. Clean Air Act § 182(3)(B), 42 U.S.C.A. § 751 la(3)(B) (West 1995). Light-duty vehicles are divided
into categories based on loaded vehicle weight (LVW), which is curb weight plus 300 pounds. Vehicles under
3750 pounds LVW are held to almost the same standards as passenger cars. Clean Air Act § 202,42 U.S.C.A.
§ 7521 (West 1995). Vehicles between 3751 and 5750 pounds LVW have slightly less stringent standards.
Clean Air Act § 202,42 U.S.C.A. § 7521 (West 1995).
292. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,953. The use of binding
regulations was upheld in NaturalResources Defense Council, 22 F.3d at 1144.
293. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,951, 52,953.
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centralized testing unless the state can demonstrate decentralized testing is equally
effective.294
Section 182(c)(3)(C)(iv) requires states to deny motor vehicle registration
unless the owner complies with enhanced J/M requirements. States may choose
a different method of enforcement in areas subject to existing I/M programs if the
alternative is more effective. For newly implementing areas, there is no alternative to using registration denial to effectuate compliance.
In developing these guidelines, EPA had to deal with the results of its Office
of Mobile Sources (OMS) audits which showed that even vehicles that EPA
deliberately modified to fail I/M inspections nevertheless passed. EPA claimed
that I/M test equipment was often unreliable, testing personnel were often
inadequately trained, and state enforcement efforts against substandard inspection
stations were slow, cumbersome, and lenient.2 95 In addition, by May 15, 1992,
EPA was supposed to promulgate regulations requiring manufacturers of all new
light-duty vehicles and trucks to install diagnostic systems to detect malfunctioning emission controls and at a minimum, monitor both catalytic converters and oxygen sensors. 296 The states must2 97then amend their SIPs to provide
for inspection of onboard diagnostic systems.
C. The Structure of the Inspection/MaintenanceProgram
Prior to the 1990 CAA Amendments, EPA allowed each state to choose a
centralized or decentralized structure for its I/M program.298 The state or
municipal government could own and operate the inspection facility, or a contractor or other private sector entity could run the program. New Jersey, for
example, used a government ownership approach. 29 This approach required more
capital outlay and greater start-up expenses than other methods, but it entails less
administrative, auditing, and surveillance costs than a contractor-operated or
private garage based system. When a state, such as New Jersey, already has a
inspection program, adding emission inspection capability is
centralized safety
3 °°
difficult.
not
Most basic I/M programs required annual inspection.30 ' The in-use vehicle
emissions tests used a short test, applicable to warmed-up vehicles, that identified

294. Id. at 52,953.
295. U.S. EPA, FINALREPORTOFAUDrrONTHEVEHICLEINSPECION/MAINTENANCEPROGRAM 4 (1991)
[hereinafter EPA AuDrrI].
296. Clean Air Act § 202(m)(1), 42 U.S.C.A. § 7521(m)(1) (West 1995); see Control of Air Pollution
from New Motor Vehicles Engines, 56 Fed. Reg. 48,272 (1991) (codified at 40 C.F.R. pt. 86).
297. Clean Air Act § 202(m)(3), 42 U.S.C.A. § 7521(m)(3) (West 1995).
298. INFORMATION DOCUMENT, supra note 203, at 19, 22, 38.
299. Reitze & Needleman, supranote 188, at 424.
300. Id.
301. Id. at415.
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high-emitting vehicles. 302 Two distinct emission testing procedures were
developed-the idle mode and loaded mode tests .303 The idle mode test measures
exhaust emissions with the vehicle in a neutral gear and the engine at idle. To
pass the test, the vehicle's hydrocarbon and CO levels have to meet EPA's
standards at engine idle speeds. The idle mode test is easy to perform, requires
little technical training, and can easily be duplicated with equipment that most
service stations can afford.3 4 If this test is used for I/M, the service station
repairing a failed vehicle can use its own similar30 5equipment to confirm that
emission related maintenance has been successful.
The loaded mode test measures exhaust emissions with the vehicle in a
forward drive gear and operating under simulated driving conditions. Because it
partially simulates actual driving conditions, the loaded mode test provides a
better indication of actual emissions than the idle mode test and is capable of
diagnosing engine maladjustments and malfunctions. Loaded tests also can
evaluate NO. emissions, which the idle mode tests cannot measure because NO,
emission are negligible when a vehicle idles. Loaded mode tests are more
expensive, however, because they require a chassis dynamometer, greater
technical skills to administer, and more time. 306 Because these tests are not easily
duplicated at a repair facility, owners of vehicles that fail I/M tests may have to
make repeated trips between the I/M and repair facility before passing the test.
The SIP requires a certain percentage of automobiles with the highest emissions to be rejected for failure to meet emission standards. The cut point is the
level of emissions that distinguishes between those vehicles requiring emissionsrelated maintenance and those that do not. The cut points define a stringency
factor (fail rate) that is a measure of the program's rigor. The more stringent the
program, the greater the pollution reductions the state may claim in the SIP.
Because negative public reaction may result from failing an excessive number of
vehicles at the first inspection, the cut points were originally set high enough to
reduce emissions to meet atmospheric goals but low enough to be politically
acceptable. 3 7 For example, in the late 1970s, Arizona used a stringency factor of

302. INFORMATION DOCUMENT, supra note 203, at 19.
303. Id.
304. Id. at 21-22.
305. Id.
306. Two kinds of loaded mode test procedures exist: steady state and transient. The transient test will
yield better correlation than the steady state test with respect to the federal test procedure. However, the
transient test is more expensive to perform and requires more time. The steady state test uses a volumetric
procedure, i.e., a standard exhaust emission analyzer can be used. The transient loaded mode test collects a
composite emission sample from a specified driving schedule. The composite sample is collected into a
constant volume sample (CVS) unit for further analysis to determine pollutant concentration. A chassis of
dynamometer loads the vehicle to simulate the desired driving schedule. However, for this test, the
dynamometer must be capable of performing at variable inertia weight and road load settings. Id.
307. See generallyStephen J. Lynton, N. Va. Rate Lowest for Car Exhaust Test Failures,WASH. POST,
Mar. 18, 1983, at Al (describing political difficulties of differential failure rates across states).
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twenty-five percent, and New Jersey used a stringency factor of sixteen percent;
Chicago, Illinois and Cincinnati, Ohio used eighteen percent. 308 However, despite
a targeted failure rate, some states passed too many vehicles. 3 9 For example, in
1984, Virginia was failing about 8000 vehicles annually rather than the 80,000
it was expected to fail.3'0 Thus the benefits given to the state's SIPs by EPA's
computer simulation models may be unduly generous. 31' For basic I/M programs,
2
pre-1981 model year vehicles are expected to have a twenty percent failure rate. 31
For 1981 and later model year vehicles, the failure rate is based on the performance standard used for SIP approval with emission standards no weaker than
specified in the regulations 313and subject to a further requirement that NQ,
14
emissions not increase because of the I/M program?
The states must demonstrate that the emission levels achieved by the I/M
programs are equivalent to the reductions projected in the SIPs using the most
current version of EPA's mobile source emission model or an EPA-approved
alternative.3?1 5 Enhanced I/M programs have additional program evaluation
requirements. This includes testing random samples of the vehicles subject to the
I/M program and monitoring I/M 240 transient exhaust tests, purge tests, and
pressure tests on these samples.3? 1 6 The results are to be compared to the SIP
emission factor projections, and if the emission factor targets are not achieved,
the state must take corrective actions.31 7
The trend prior to the 1990 CAA Amendments was to perform I/M testing
using contractors, with testing being either at centralized or decentralized
stations.318 The centralized network uses a high-volume, multi-lane station that
may be operated by the government or a contractor. These facilities usually are
highly automated and usually do only tests-not repairs.3 1 9 The decentralized

308. INFORMATION DocuMENT, supra note 203, at 44-45,53-54.
309. See, e.g., Lynton, supra note 307, at Al.
310. IM PROGRAM BEHIND SCHEDULE, supra note 204, at iii. However, a December 1, 1995 report to
the Virginia Department of Environmental Quality shows 16% of the vehicles tested in Virginia fail their initial
test, which evidences superior I/M program enforcement. ROB KLAUSMEIER, PROGRAM ELEMENTS TO REDUCE
THE TE T-AND-REPAIR DiscoUNT 12 (1995).
311. Benefits of State's Vehicle 1M ProgramOverestimated,Auditor General Says in Report, 19 Env't
.Rep. (BNA) No. 36, at 1809 (Jan. 6, 1989).
312. 40 C.F.R. § 51.352(a)(9) (1995).
313. 40 C.F.R. § 51.356 (1995).
314. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,989.
315. 40 C.F.R. § 51.352(d) (1995). EPA is currently using the MOBILE 5a model as its emission model.
See infra note 366.
316. 40 C.F.R. § 51.353(c) (1995).
317. NEWYoRKDEPARTMENTOFENVIRONMENTALCONSERVATION & DEPARmENTOFMOTOR VEHICLES,
PROPOSED NEW YORK STATE INSPECTION AND MAINTENANCE COMMITMENTS TO BE USED IN A STATE

IMPLEMENTATION PLAN 3 (1992) [hereinafter NEW YORK I/M COMMITMENTS].
318. Systems Control, a major I/M company in the United States, ran programs in 1990 in Maryland,
Florida, Illinois, Minnesota, Washington, California, and Alaska. They use roller dynamometer testing and test
for NO. as well as HC and CO.
319. Inspection/Mainteance Program Requirements, 57 Fed. Reg. at 52,958.
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network uses gasoline stations or repair facilities as test centers. These facilities
usually perform repair work as well as doing testing. Under the 1990 CAA
Amendments, basic IM is not required to be test-only, and a reasonably comprehensive, conventional test and repair system can meet EPA requirements. 32 However, the marginal and moderate areas, which are allowed to use basic I/M, must
meet the NAAQS by 1993 and 1996, which means basic programs may not exist
after 1996. The enhanced programs mandated by the 1990 CAA Amendments
must operate centrally, unless the state demonstrates to the satisfaction of the
Administrator that a decentralized program will be equally effective. 32' States will
have to make this demonstration at the time they make their SIP submittal. If they
do not, EPA reduces by fifty percent the emissions credits earned by the state
toward meeting the performance standard required by the SIP. 22 The rule
encourages, but does not mandate, the use of centralized testing stations, 323 and
aims to prohibit those who test vehicles from making repairs,324 mostly due to
concern about quality control problems. 3 5 EPA refers to California and New
York experiences showing that decentralized test and repair programs achieve,
at best, only about fifty percent of the potential emission reduction. Even that
level of effectiveness, EPA claims, is only obtainable by expending a vast amount
of resources in a largely ineffective effort to prevent fraud. 32 On March 24, 1995,
EPA Assistant Administrator Mary Nichols testified that audits by EPA, several
states, and the United States General Accounting Office have shown IM tests at
test-and-repair facilities are improper about eighty-one percent of the time? 27
EPA believes it is not possible for a decentralized test-and-repair facility to meet
the performance standard for an enhanced I/M program. EPA believes the
standard can be met with a private or government-run centralized system. 2"

320. Id.
321. Clean Air Act § 182(c)(3)(C)(v), 42 U.S.C.A. § 751 la(c)(3)(C)(v) (West 1995).
322. 40 C.F.R. § 51.353(b) (1995). This approach was upheld in Natural Resources Defense Council
Inc. v. EPA, 22 F.3d 1125, 1145-46 (D.C. Cir. 1994).
323. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,951-52,952.
324. The Northeast Ozone Transport Commission strongly supports separating testing stations from
repair shops. Northeast Ozone Commission Urges Separationof Vehicle InspectionStations, Repair Shops,
22 Env't. Rep. (BNA) No. 46, at 2523 (Mar. 13, 1992).
325. Air Pollution:Draft FinalInspection-and-MaintenanceRules Would Require Separate Testing,
Repair System, 23 Env't Rep. (BNA) No. 25, at 1586 (Oct. 16, 1992) [hereinafter DraftFinal LIM Rules].
326. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,974.
327. Five Republican Governors Seek Shelterfrom Congressfrom I/M Sanctions Threat, [1995] Daily
Env't Rep. (BNA) No. 220, at A-13 (Nov. 15, 1995), available in WESTLAW, BNA-DEN Database (on file
with the PacificLaw Journal) [hereinafter Five Republican Governors].
328. However, Connecticut, which is trying to develop an enhanced I/M program, has had significant
problems. The State contracted with Envirotest to run the I/M program, but the State claims the contractor's
personnel cannot operate the complex I/M 240 equipment. The contractor is using, primarily, a part-time staff
that is earning a minimum wage and is having serious problems doing the work. Implementation of 1/31 240
Is Delayed, Connecticut Grapplingwith Contractover Enhanced /M Program,CLEAN AIR REP., Aug. 24,
1995, at 13.
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Alternatively, the standard can be met with either a test-only, high-volume,
decentralized, multiparticipant system, or with a test-only, multicontractor
system, such as the one used in Florida.329
Under the test-only approach, a vehicle is initially tested at a test-only station.
If the vehicle passes, a certificate of compliance is issued, but if the vehicle fails,
it must be repaired by the owner or at a licensed repair facility. After repair it is
returned to the test-only facility and retested. If it passes the emissions test, or if
the amount spent on repairs exceeds the waiver amount (at least $450, adjusted
for inflation, for enhanced I/M programs), a certificate is issued. If the vehicle
fails and the amount of money spent on repairs is less than the waiver amount, the
process is repeated. This process is known as ping-ponging, and can lead to
public opposition to test-only programs.33
Because enhanced I/M programs may adversely affect decentralized programs, small inspection and repair shops have vigorously fought EPA, claiming
a centralized testing program would have devastating economic effects. 33' They
fear a centralized system will force many' existing test stations to discontinue
testing, resulting in the loss of testing revenue and the profits from related repair
work. EPA also believes that lube shops, tire stores, and other automotive
businesses that do not perform engine repairs should not be allowed to provide
test service. States can allow some services at the testing station, such as driver
license renewal and tax payments, which would maximize public convenience.332
EPA rejects the advantage claimed for the decentralized system-superior
convenience 333 -but some state programs, such as the management contractor and
franchise system being proposed in Texas, are considered equivalent to the single
contractor, test-only program. 334 EPA believes enhanced I/M is at least three times
as effective as the best designed and well run existing programs. It is so effective
that tests need to be done only biennially, 335 which reduces costs and consumer
inconvenience by half and results in only about a three percent loss of the
3 36
potential emission reduction.

329. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,959.
330. Id. at 52,961.
331. Auto Shops Urge Penaltieson Test, Repair Stations Be Droppedfrom CAA Rule, INSIDE EPA, Oct.
23, 1992, at 11.
332. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,973.
333. It cited a Missouri study that demonstrated that testing took an average of 48 minutes at
decentralized stations even when appointments were made in advance. This study reinforced earlier findings
that decentralized tests took longer to obtain than in efficient centralized systems. A California study estimated
the entire time required for a test, including repairs and retesting if needed, averaged 76 minutes in centralized
programs and 83.25 minutes in decentralized programs. Inspection/Maintenance Program Requirements, 57
Fed. Reg. at 52,972.
334. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,973.
335. Biennial testing was upheld in NaturalResources Defense Council, 22 F.3d at 1143.
336. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,952, 52,954; States, Environmentalists, Industry Clash over EPA's Proposed CarTests, CLEAN AIR REP., Aug. 27, 1992, at 12.
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Additional details concerning the inspection are set forth in state statutes and
regulations.337 If a vehicle fails, then it must be repaired and retested until it
passes, and a vehicle cannot be registered or reregistered until it passes the I/M
test or the owner obtains a waiver. EPA expects at least ninety-six percent of the
vehicles to pass ultimately. 338 A waiver can be obtained for a failed vehicle if all
pollution control equipment is installed and operating and a minimum amount,
depending on the model year, has been spent on emission-related repairs. For
vehicles subject to basic I/M, the minimum amount that must be spent is $60 for
pre-1972 model year (MY); $125 for MY 1972-1974; $175 for MY 1975-1979;
and $200 for MY 1980 and newer models.3 39 The minimum amount increases to
$450 (adjusted annually) under the 1990 CAA Amendments for enhanced I/M
programs.340 However, EPA extended the deadline until January 1988 for full
implementation of the annual adjustment to the minimum expenditure necessary
for waiver eligibility under both the basic and enhanced I/M programs.341
EPA allows a three percent waiver rate in enhanced I/M programs3 42 but is
moving to a zero waiver for basic I/M programs.34 3 States may, however, have a
more stringent waiver requirement to qualify for increased emission reduction
credits in their SIP. New York, for example, projected a waiver rate of one
percent of the initially failed vehicles with corrective action required if that rate
was exceeded? 4
EPA interprets the waiver provision 34 stringently. 346 As a condition for a
waiver, there must be a thorough diagnosis and inspection of the vehicle which
concludes that all reasonable cost-effective repairs have been properly performed
and that additional repairs costing less than $450 (adjusted for inflation) will not
further reduce emissions. There can be no waivers for vehicles and parts covered
by an emission control performance warranty.34 7 EPA estimated the average cost
337. In Virginia, for example, vehicles up to 8500 pounds that are more than one year old and less than
21 years old must be tested. Motorcycles and diesel vehicles are excluded. The inspection fee is $11.40, and
inspections must be done every two years or when the vehicle title is transferred. The existing basic inspection
includes a visual check of the fuel neck restrictor, the catalytic converter, positive crankcase ventilation (PCV)
valve, air pump, and evaporative emissions control system. A probe is placed in the vehicle's tailpipe while
the engine is idling and CO and HC in the exhaust are measured. Vehicles pass or fail based on the allowable
HC and CO for the model year of the vehicle. VR 120-99-06 Regulation for the Control of Motor Vehicle
Emissions, 5 Va. Regs. Reg. 3226 (1989).
338. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,980, 52,989 (codified at 40
C.F.R. § 51.351(a)(12)).
339. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,964.
340. Clean Air Act § 182(c)(3)(C)(iii). 42 U.S.C.A. § 751 la(c)(3)(C)(iii) (West 1995).
341. Inspection/Maintenance Flexibility Amendments, 60 Fed. Reg. 48,029, 48,031, 48,033 (1995).
342. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,989 (codified at 40 C.F.R. §
51.351(a)(11)).
343. Id. at 52,987 (codified at 40 C.F.R. § 51.352(a)(10)).
344. NEw YORK I/M COMMITMENTS, supra note 317, at 7.
345. Clean Air Act § 182(a)(2)(B), 42 U.S.C.A. § 751 la(a)(2)(B) (West 1995).
346. Inspection/Mainteance Program Requirements, 57 Fed. Reg. at 52,963-964.
347. Clean Air Act § 182(c)(3)(C)(ii), 42 U.S.C.A. § 751 la(c)(3)(C)(ii) (West 1995).
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of repairs to vehicles that fail transient tests would be $120. Evaporative pressure
test failures would cost an estimated average of $38 to fix, and purge test failures
$70 to repair.348 EPA encourages states to purchase and scrap vehicles that cannot
be repaired in a cost-effective manner.' 9
D. Testing Under the 1992 Inspection/MaintenanceRegulations
EPA failed to issue regulations concerning procedures to be met by the states
by November 15, 1992,350 for an "enhanced" I/M program in serious or worse
ozone nonattainment areas.3 11 On July 13, 1992, EPA issued the proposed I/M
rule 52 requiring fifty-five urban areas that had no I/M program to implement one
by July 1993. Enhanced I/M would be necessary in more seriously polluted areas,
including much of the northeastern United States.35 3 The final rule was issued on
November 5, 1992,as only ten days before enhanced I/M was to be implemented.
EPA therefore gave states additional time to comply 55
The enhanced program has several components and is implemented through
40 C.F.R. Part 51. EPA developed an improved emissions test, known as a
transient loaded test, high-tech test, or IM240 exhaust test,35 6based on the Federal
Test Procedure, used to certify new vehicles. IM240 uses an enhanced
dynamometer and measures emissions during cycles of acceleration and
deceleration. 5 7 Prior to 1992, no I/M program tested evaporative losses, although
these losses are a significant source of VOCs. EPA developed two new tests that
focused on measuring and controlling evaporative emissions. The Evaporative
Systems Integrity Test uses a simple pressure test to determine if there are
evaporative leaks in the fuel system. The second test is a test of the "purge"
system that uses a charcoal-filled canister that stores evaporated fuel and routes
it to the engine when it is operating. Because this system does not operate when

348. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,963.
349. Id.
350. The rule was finished in February 1992, but the Office of Management and Budget Review delayed
its release. The Natural Resources Defense Council (NRDC) sued in federal district court in Brooklyn, New
York on July 1, 1992. Judge Dennis R. Hurley ruled that EPA must publish regulations by November 6, 1992.
Matthew L. Wald, EPA Told to PublishNew Air "PollutionRules Before Compliance Deadline, N.Y. TIMES,
July 3, 1992, at A10.
351. Clean Air Act § 182(c)(3), 42 U.S.C.A. § 7511a(c)(3) (West 1995).
352. Vehicle Inspection and Maintenance Requirements for State Implentation Plans, 57 Fed. Reg. at
31,058.
353. Keith Schneider, EPA Is PlanningStrictNew Testing ofAuto Emissions,N.Y. TIMES, July 14, 1992,
at Al.
354. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,950.
355. See infra notes 395-98 and accompanying text.
356. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,951, 52,953-954.
357. Vehicle Inspection and Maintenance Requirements for State Implementation Plans, 57 Fed. Reg.
at 31,061.
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a vehicle is idling, it must be tested under operating conditions?58 EPA in its
regulations did not require pre-1989 vehicles to be visually inspected for
tampering, but this omission was challenged by National Resource Defense
reguCouncil. The District of Columbia Circuit Court of Appeals remanded the
59
lation so that EPA could include such a requirement in its regulations.
EPA has defined enhanced I/M to include annual testing of 1968 and later
light-duty vehicles and trucks, with transient mass-emission testing using an IM240 driving cycle required for 1986 and later model year vehicles. 360 In addition,
for MY 1986 and later vehicles, a transient evaporative system purge test is
required, and for MY 1983 and later vehicles, an evaporative system integrity test
of the catalytic
is required. For MY 1984 and later vehicles, a visual inspection
3 61
necessary.
also
is
restrictor
inlet
fuel
the
and
converter
States will have to use the most current version of EPA's mobile source
emissions factor model at the time of a SIP submission to demonstrate their
programs will achieve VOC, NO, or CO emission levels that are equal to or less
than the emission levels projected from the model program.3 62 NO reductions
may not be required if such reductions will not result in lower ozone levels and
an appropriate finding is made as required by section 182(f) of the 1990 CAA
Amendments.363
The program for basic I/M areas, after the 1990 CAA Amendments, remains
about the same as the program required by the 1977 Amendments. The performance standard is based on the I/M program established by New Jersey in the
early 1970s. 36 It requires the use of a computerized BAR-90 analyzer or a similar
quality analyzer.3 65 It requires only a basic idle test, but the more sophisticated
steady-state tests may be used. The basic I/M program does not regulate NO, but
there is a 1990 requirement that NOx levels in the nonattainment area will not
increase due to the basic I/M program unless such increases will not prevent or

358. Id.
359. Natural Resources Defense Council v. EPA, 22 F.3d 1125, 1144 (D.C. Cir. 1994).
360. Two-speed idle testing is required for 1981-1985 MY vehicles; single-speed idle testing is required
for pre-1981 MY vehicles. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,988-989. The
mandatory use of the IM-240 test was prohibited by section 348 of the National Highway System Designation
Act, signed on November 28, 1995. 141 CONG. REc. H12459-01 (1995).
361. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,978.
362. Id. EPA released the final version of MOBILE 5a, its mobile source emissions computer model,
in 1993. Air Pollution Control; Motor Vehicle Emissions Factors-Notice of Model Availability, 58 Fed. Reg.
29,409 (1993). MOBILE 5 was released in August 1992 for comment and since then, EPA has made changes
in the final version. EPA has also warned that those who used the old MOBILE 4.1 model for their California
clean car program may have to rern their data on MOBILE 5a. EPA: New EmissionsModel Should Be Rerun
Before Making 'CaliforniaCar' Claims, INSIDE EPA, Feb. 5, 1993, at 14.
363. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,979.
364. Id. at 52,954.
365. Id. at 52,968.
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delay attaining the NAAQS. 3s6 For basic JIM programs, the final rule was about
the same as the proposed rule.
Under the EPA regulations, the enhanced IYM targets are based on the
average emission level for on-road vehicles tested under a centralized, test-only,
annual inspection applicable to 1968 and later model year light-duty vehicles
using an enhanced I/M test regime. The enhanced I/M program is expected to
yield a twenty-eight percent reduction in VOCs, a thirty-one percent reduction in
CO, and a nine percent reduction in NO. from highway mobile sources 3 67 It
should be noted that the twenty-five percent VOC reduction previously projected
for basic I/M was a reduction in exhaust emissions (not total emissions) from
light-duty vehicles.368 The new VOC reduction standard applies to both exhaust
and evaporative emissions, which differs from the traditional approach of
reporting emission reductions based only on exhaust emissions. Therefore, a
twenty-eight percent reduction in tailpipe hydrocarbon emissions will not meet
the new requirements.369
The CAA requires EPA to establish a performance standard for enhanced I/M
programs, but specifies only minimum requirements. 370 The regulations that EPA
adopted require testing of 1968 and later model year light-duty vehicles and
trucks. Under the 1990 CAA Amendment's enhanced I/M program, there must
be a twenty percent failure rate for pre-1981 MY vehicles. 37' For MY 1981 and
later vehicles there are emission standards specified in the regulations that limit
HC, CO, and NO. emissions by model year, with the limitations becoming more
stringent for MY 1986 vehicles and still more stringent for MY 1994 vehicles.
There are less stringent requirements for light-duty trucks. Beginning with MY
1994, hydrocarbon emission limits change to measure nonmethane HC.37 2 The
transient exhaust emission IM-240 test and a transient purge test are required on
1986 and later model year vehicles. Pressure testing is required for 1983 and later
model years. Pre-1981 MY vehicles need only an idle exhaust test, and MY 1981
to 1985 vehicles must have a two-speed idle exhaust test.3 73 The cutoff points
were selected to fail only vehicles with emissions over twice the design standards
applicable to new motor vehicles. 374 Biennial tests are recommended. 375Diesel

366. Id. at 52,954,52,980,52,989.
367. Id. at 52,954. This estimate was based on the use of EPA's mobile source emission factor model,
MOBILE 4.1, although a new model has been approved.
368. Id. at 52,955.
369. CALIFORNIA, supra note 283, at 6. California's rules base the reduction on the use of EPA's latest
MOBILE 5 model, but the regulations project the identical reduction using the predecessor MOBILE 4.1
model. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,954.
370. Clean Air Act § 182(c)(3)(B), (C), 42 U.S.C.A. § 751 la(c)(3)(B), (C) (West 1995).
371. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,989.
372. Id. at 52,988.
373. Id. at 52,956.
374. Id.
375. Id. at 52,957.
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engines are exempt from basic I/M requirements under EPA's regulations,
although states can choose to regulate them. This exemption generally continues
376
under the enhanced I/M requirements.
These requirements are minimum requirements. States are free to establish
more stringent standards. 31 In addition, the states are required to perform on-road
testing of at least 0.5% of the subject vehicle population each year to detect tampering and misfueling. 78
E. The Cost of Inspection/MaintenancePrograms
Former House Energy and Commerce Committee, Health and the Environment Subcommittee Chairman Henry Waxman (Democrat, California) was one
of the major supporters of a more stringent I/M program. He stated that the costs
of such tests are small, resulting in the removal of VOC emissions at less than
$3500 per ton, well below the $5000 per ton average cost of removing VOCs
from stationary sources. 379 EPA estimated a cost of $500 per ton of pollutant
removed per vehicle for enhanced inspections versus ten times that cost for
comparable reductions from stationary sources. 380 EPA claims I/M is costeffective even if no value is given to the CO and NO. reductions obtained.381
One of the important forces driving the program toward centralization is the
projected costs of enhanced I/M testing. In 1990, decentralized test programs cost
about eighteen dollars per car, and centralized programs cost about eight dollars
per car. A high-tech test was expected to cost about seventeen dollars per vehicle
because state-of-the-art test equipment costs about $140,000, while existing
equipment used for idle testing costs $15,000 to $40,000. Testing time for new
tests will average ten to fifteen minutes versus about five minutes to perform
basic tests, resulting in increased costs because fewer vehicles can be tested in a
work day. EPA claims these tests save six to thirteen percent of the fuel used due

376. In California, however, applicable test procedures for diesel-powered vehicles over 8500 pounds
gross vehicular weight (GVW) were to be established by the Bureau of Automotive Repair (BAR). For basic
IM programs the control of such heavy-duty diesel is optional in California. BAR is not required to use a
loaded-mode test procedure for diesels, but may use a procedure that focuses on excessive smoke. The I/M
tests for diesel must be consistent with certification and in-use enforcement as well as the roadside smoke
testing and underhood inspection programs applied in California to heavy-duty diesel vehicles. CALIFORNIA,
supra note 283, at 21.
377. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,978.
378. Clean Air Act § 182(c)(3)(B)(i), 42 U.S.C.A. § 751la(c)(3)(B)(i) (West 1995); 40 C.F.R. §
51.351(b) (1995).
379. Waxman Urges Reilly to Adopt Most Stringent IM Test, Backing EPA Staff, INSIDE EPA, Sept. 13,
1991, at 12.
380. Tough Vehicle Emissions Inspection Gets Nodfrom EPA Advisors, But Not Without anArgument,
22 Env't Rep. (BNA) No. 27, at 1646 (Nov. 1, 1991); see Inspection/Maintenance Program Requirements, 57
Fed. Reg. at 52,952. This $500 a ton estimate seems to be based on biennial testing.
381. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,952.
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to increased fuel economy of a properly tuned car,382 and with testing only every
other year, the costs of the I/M program would be about nine dollars per vehicle
per year.383 EPA claims such a program would reduce emissions by twenty-eight
percent.384 The costs to repair a transient test failure that would also fail a 2500
rpm at idle test is estimated at seventy-five dollars. The repair of a vehicle that
would fail only the transient test is estimated to cost $150. The overall average
repair cost for transient failures is estimated to be $120. Pressure and purge test
repairs are estimated to be thirty-eight dollars and seventy dollars, respectively.
NO. failures are estimated to cost about $100 to3 86
repair.385 Warranties may shift
some of these costs to the vehicle manufacturer.
EPA's cost estimates appear unduly optimistic. An El Monte, California pilot
program indicates repair costs following an IM-240 test average just under
$300.387 Whether repairs would really average $120 per vehicle failing a transient
high-tech test as EPA claims, or whether they would be higher, will be unknown
until the program is implemented and experience with the program produces
credible data.388 However, an additional benefit will be CO and NO, reductions.
Fuel economy benefits are projected at $825 million with $617 million in benefits
attributable to tailpipe emissions tests and $208 million in benefits from the
evaporation tests.
An estimated 64 million vehicles are subject to I/M inspections in the United
States. EPA estimates the cost of these inspections to run an estimated $747
million a year and the costs of the required repairs to be an estimated $392
million. The costs, however, are reduced by the fuel economy benefits, estimated
at $245 million. By the year 2000 the inspection costs for enhanced I/M programs
are projected to increase to $451 million for a biennial program and the repair
costs will be $710 million. The basic I!M programs are expected to cost $162
million in 2000 and repair costs are estimated to be $113 million. Overall, the

382. Id. at 52,981.
383. Id.
384. Id. at 52,950. Fuel economy improvements are projected to be 6.1% for repair of pressure test
failures and 5.7% for repair of purge test failures.
385. Id.
386. Id.
387. ICLAUSMEIER, supranote 310, at 18.
388. A California study of remote sensors sheds additional light on the cost of repairing high emission
vehicles. Using infrared technology to identify vehicles with high CO and hydrocarbon emissions, 600 vehicles
were stopped by police. Free repairs and emissions testing was offered and 150 vehicle owners agreed to
participate. Repair costs ranged from $42 to $2800, with an average cost of $630. This is more than five times
EPA's estimate of the cost of repairing a vehicle that fails a transient test. California's South Coast Air Quality
Management District estimates the costs to reduce a ton of air pollution at $870 to $1730 with the use of remote
sensors to detect high-polluting vehicles. The cost per ton of reduction from scrapping old vehicles is estimated
at $3024 to $6696. Employer trip reduction programs cost from $18,321 to $35,638 per ton of reduction.
California Study Shows Remote Sensing Cost-Effective Way to Curb Auto Pollution, 26 Env't Rep. (BNA) No.
36, at 1760 (Jan. 19, 1996).
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year 2000 costs are expected to decline because of the enhanced IM program, the
change to biennial testing, and the projected increased fuel economy benefits. 389
In 1992 there were approximately 11,000 jobs associated with the I/M
program. About 9100 jobs were for inspection and about 2300 jobs were to perform the necessary repairs. Under the enhanced IM program, using centralized
inspections run by contractors, about 2700 inspectors will be needed for the
enhanced I/M program and the same number for the basic IM program, and
about 6200 repair technicians. Thus, the jobs in I/M-related work will only
slightly increase under the CAA Amendments.?90 If multiple independent test
facilities were used, however, the number of new jobs could increase
significantly.
F. ImplementationDeadlines
For marginal or worse ozone nonattainment areas that were required to have
an I/M program before the 1990 CAA Amendments, the state had to submit a SIP
revision immediately if its I/M program did not meet requirements imposed under
the 1977 CAA Amendments.3 9 By November 15, 1991, EPA was to update its
I/M guidance.392 CAA sections 182(a)(2)(B)(i) and (b)(4) do not specify a date
for the implementation of a basic I/M program. Three states faced developing I/M
programs for the first time.393 By November 15, 1992, states were to submit a
plan that included a formal commitment by the Governor to adopt and implement
an I/M program.394 By November 15, 1992, a complete SIP revision was to be
submitted. The basic J/M program was to be implemented for decentralized
programs by January 1, 1994, and for centralized programs by July 1, 1994.395
For serious or worse ozone nonattainment areas, section 182(c)(3)(B) required
that an enhanced J/M program take effect by November 15, 1992. 39 EPA
recognized this date was impossible to meet,397 and allowed states additional time
to enact the necessary statutory and regulatory authority.3 9
Enhanced I/M programs were to be fully implemented by January 1, 1995,
but could be phased in on only thirty percent of the fleet that is required to be
covered in 1999. There could also be a phase in of cut points with full stringency

389.
390.
391.
392.
393.
394.
395.
396.
397.
398.

Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,982.
Id. at 52,984.
Clean Air Act § 182(a)(2)(B), 42 U.S.C.A. § 751 la(a)(2)(B) (West 1995).
Clean Air Act § 182(a)(2)(B)(ii), 42 U.S.C.A. § 751 la(a)(2)(B)(ii) (West 1995).
Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,976.
Id. at 52,970.
Id. at 52,971.
Clean Air Act § 182(c)(3)(B), 42 U.S.C.A. 751 la(c)(3)(B) (West 1995).
Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,971.
Id.
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to be reached by January 1, 1998. 99 Test-and-repair stations were to be phased
out, with fifty percent of the fleet subject to test-only operations by January 1,
1995, and all vehicles subject to test-only operations by January 1, 1996. EPA
took the position that under the authority of section 110(k)(4), it could
conditionally approve I/M SIP submittals, based on a commitment by the state to
adopt and submit enforceable I/M regulations by November 15, 1993. This
EPA extension of the submittal time for basic I/M SIP revision was held by the
District of Columbia Circuit Court of Appeals to be without statutory authority. 40'
The extension of the enhanced J/M deadline, however, was held to be proper. July
15, 1994, was upheld as the deadline for EPA approval or disapproval of basic
and enhanced I/M. The statutory sanction clock would begin at that date.
At the end of 1993, twenty-two states had submitted complete I/M programs
to EPA, fifteen had submitted incomplete programs, and the other states were
soon expected to submit programs.403 Three states, including California, had
legislatures that took no action. In early 1994, EPA threatened California with
sanctions under CAA section 110(m), which does not require giving the states
eighteen months to correct deficiencies as required under CAA section 179404
EPA's aggressive stance was quickly terminated when an earthquake hit
California, and EPA announced it was not going to pursue sanctions to avoid
imposing additional hardship on the state.4°
In March 1994, EPA agreed to allow California to have a "hybrid" I/M
program with only a small percentage of the vehicles being required to go to testonly stations.406 The California approval encouraged Virginia to enact a law
prohibiting separation of test-and-repair facilities unless the Governor certified
the separation was federally required. 4°7 EPA, however, did not impose sanctions,
perhaps because it had already approved hybrid I/M programs in Georgia and

399. Id.
400. Id. at 52,976.
401. Natural Resources Defense Council, Inc. v. EPA, 22 F.3d 1125, 1135 (D.C. Cir. 1994).
402. Id. at 1136.
403. States That Failedto Authorize IM ProgramsConsideredfor Sanctions,Air Office Chief Says, 24
Env't Rep. (BNA) No. 29, at 1333 (Nov. 19, 1993).
404. Sanctions Again Considered by Agency Against Three Statesfor IM Programs,24 Env't Rep.
(BNA) No. 29, at 1600 (Jan. 7, 1994).
405. Citing Hardshipfrom Los Angeles Quake, EPA Scuttles Planfor CaliforniaSanctions,24 Env't
Rep. (BNA) No. 39, at 1697 (Jan. 28, 1994).
406. California:State, FederalOfficials Set Agreement on LIM Plan to Bring About CAA Compliance,
24 Env't Rep. (BNA) No. 46, at 1982 (Mar. 18, 1994).
407. Virginia:VirginiaLaw on LIM ProgramsLeads EPA to Revoke "ProtectiveFinding"for State, 25
Env't Rep. (BNA) No. 6, at 287 (June 10, 1994).

1510

1996/Federalismand the IIM ProgramUnder the CAA
New Jersey, in addition to California. 4° Other states also failed to submit
approvable SIPs, and EPA threatened sanctions against eleven states.4°
In November 1994, the mid-term national elections created a Republican
majority in Congress, and shortly thereafter, EPA announced it was going to be
more flexible in administering the enhanced I/M program. Responding to pressure
from various state governors concerned with the demands EPA was placing on
the states relating to the operation of the enhanced I/M program, EPA
Administrator Carol Browner stated that a state will not have to comply with all
of the specifics of the enhanced I!M program (such as the use of the IM-240
system) if the state can achieve a fifteen percent emissions reduction.4
According to EPA officials, states could craft J/M plans that do not require
centralized testing or the testing systems previously mandated by EPA as long as
the states can meet the emissions reduction goals. 41 By the spring of 1995, EPA
had further changed its position and was willing to allow states considerable
freedom to design their enhanced I/M program if the result was reasonable further
progress in meeting air quality goals.4 12 EPA proposed a rule to increase
4
flexibility in the I/M program on April 28, 1995.!"
On September 7, 1995, EPA announced it would modify its requirements to
provide states with more flexibility to design their I/M programs. But, this did not
satisfy some of the governors who opposed the program because EPA did not lift
the fifty percent reduction in emissions credits for states using combined test-andrepair facilities. 414 On September 18, 1995, a final rule was promulgated. 415 This
rule creates an additional, less stringent enhanced I/M performance standard for
areas that can meet the requirements for "reasonable further progress" and for
attainment. The rule also revises the I/M performance standard to include a visual
inspection of the positive crankcase ventilation (PCV) valve on vehicles from MY
1968 to 1976, and the exhaust gas recirculation (EGR) valve on vehicles from
MY 1972 through 1983. The rule also modified the cost requirements for waivers
to make it easier for vehicle owners to obtain a waiver. EPA also changed the
408. Virginia: TransportationProjectsin State in Limbo asAgency Moves to Lift Sanctions Exemption,
25 Env't Rep. (BNA) No. 15, at 718 (Aug. 12, 1994).
409. BrownerSigns Rule to Set Sanctionsfor States Still Delinquenton SIPs, 25 Env't Rep. (BNA) No.
13, at 581 (July 29, 1994); Vermont, West VirginiaStill Delinquenton SIP Revisions Face 'Offset' Sanctions,
25 Env't Rep. (BNA) No. 19, at 863 (Sept. 9, 1994).
410. StatesAllowed to Draft Hybrid IM ProgramsBut Must Reduce VOC Emission by 15%, 25 Env't
Rep. (BNA) No. 33, at 1606 (Dec. '16, 1994).
411. On November 10, 1995, Texas Governor George W. Bush announced a new decentralized I/M
program for the Houston and Dallas-Fort Worth areas. However, the state is not expected to meet air quality
standards. Scaled-BackAuto Testing Program Unveiled, [1995] Daily Env't Rep. (BNA) No. 219, at B-4 (Nov.
14, 1995), available in WESTLAW, BNA-DEN Database (on file with the Pacific Law Journal).
412. ProposalWould Allow Varied Approachesfor State Inspection-MaintenancePrograms,25 Env't
Rep. (BNA) No. 51, at 2524 (Apr. 28, 1995).
413. Inspection/Maintenance Flexibility Amendments, 60 Fed. Reg. 20,934 (1995).
414. Five Republican Governors, supranote 327, at A-13.
415. Inspection/Maintenance Flexibility Amendments, 60 Fed. Reg. 48,029 (1995).
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population cutoff for basic I/M from 50,000 persons to 200,000 persons.41 6 The
rule also allows testing to be done every other year and does not require testing
in a centralized test-only facility. EPA believes this lesser standard will achieve
slightly less than one-third of the emissions reductions of a full strength I/M
program.4 17 However, because EPA automatically gives a fifty percent discount
to the I/M programs emissions
reduction allowance, states are not happy with
4 18
EPA's "flexible" I/M rule.
On October 23, 1995, EPA promulgated a Notice of Proposed Rulemaking.419
The proposal would revise I/M requirements by adding a special low enhanced
performance standard for qualified areas in Ozone Transport Regions (OTRs). It
would apply in areas of attainment and areas that are marginal or moderate for
ozone if they are under 200,000 in population. The emissions targets for these
areas are less than both the regular low enhanced performance standard and the
basic performance standard. However, areas that had to have I/M programs prior
to 1990 have to maintain programs of at least that stringency 20 In addition, the
OTR low enhanced program must be supplemented by other measures to achieve
the emission reductions that would have occurred if a regular low enhanced I/M
program had been implemented as defined at 40 C.F.R. section 51.351 (g).! 21
The states, however, are not bowing to EPA's regulatory pronouncements.
In Maine, a citizens group is gathering signatures to place an issue on the ballot
that would abolish the state's federal reformulated gasoline and I/M programs. 42
In Michigan, the I/M program is controversial, and some opponents argue for
requiring the sale of low RVP gasoline and more stringent rules on degreasing
operations in lieu of an I/M program.' 2
On December 6, 1995, Pennsylvania's Governor announced a settlement
agreement with Envirotest Systems Corporation. 24 The state in 1994 canceled its
contract with Envirotest to build and operate eighty-six emission test facilities, for
seven years, for $390 million. Envirotest sued after the State's revocation. The

416. Id.
417. Rule on Inspection, MaintenanceProgramsGives States GreaterFlexibility, EPA Says, 26 Env't
Rep. (BNA) No. 19, at 896 (Sept. 15, 1995).
418. State Officials Not Pleased: EPA's Flexible EnhancedI/M Rule Still Does Not Address 50%
Discount,CLEAN AiR REP., Sept. 21, 1995, at 19.
419. Inspection/Maintenance Ozone Transport Region Flexibility Amendments, 60 Fed. Reg. 54,321
(1995).
420. Clean Air Act § 182(a)(2)(B)(i), 42 U.S.C.A. § 7511a(a)(2)(B)(i) (West 1995).
421. Supplemental LIM Plan Proposedby EPA for Ozone Attainment, NonattainmentAreas, 26 Env't
Rep. (BNA) No. 23, at 1040 (Oct. 13, 1995).
422. Industry Officials Concerned:Maine Citizens GroupBegins Anti.RFG, IM Ballot Question Drive,
CLEAN AIR REP., Nov. 2, 1995, at 20.
423. Panel Offers Contingency Plan Recommendations, Michigan Group Backs Low Vapor Pressure
Gasoline in Lieu of lM, CLEAN AIR REP., Nov. 2, 1995, at 24.
424. GovernorProposes$145 Million to Settle with LIM FirmAfter State Revokes Program, [ 1995] Daily
Env't Rep. (BNA) No. 235, at A-4 (Dec. 7, 1995), availablein WESTLAW, BNA-DEN Database (on file with
the Pacific Law Journal).
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settlement requires the State to pay $145 million. In addition, Envirotest is to sell
its testing stations. If sales exceed $55 million, the State gets seventy-five percent
of the proceeds. If the sales price is less than $55 million, the State pays half the
shortfall, up to $15 million. 4
Because the settlement agreement requires Pennsylvania to pay money, the
state legislature must approve the settlement. In December 1995 it was not clear
whether the Governor could get such approval.4 2 Pennsylvania's Governor Tom
Ridge announced, under pressure from the legislature, that the state was considering suing EPA to recover the costs of settling with Envirotest. 427 He is a key
player, along with Virginia's Governor George Allen, in the Republican
Governors Association's Clean Air Task Force, which seeks to amend the CAA
to weaken the I/M program. 42
In Texas, Governor George Bush announced on November 10, 1995, that
vehicle owners could go annually to a decentralized test-and-repair station using
an idle test, or have their vehicles tested every two years at a centralized station
using an enhanced I/M test. The program is expected to start by September 1996.
The centralized enhanced I/M program was canceled by the legislature early in
1995, and the choice of an I/M program was left to the Governor. 429 The new plan
that has been proposed will not43be
centralized and will use upgraded BAR-90
0
technology rather than IM-240.
At the end of 1995 came the proof that the U.S. Supreme Court's position in
Garciahas merit-a state's protection from overreaching by the federal government must come from participating in the political process.43' On November 28,
1995, President Clinton signed into law the National Highway System
Designation Act.432 This Act makes several changes in the CAA, including two
changes in the IM program. First, EPA "shall not require adoption or implementation by a State of a test only IM-240 enhanced vehicle inspection and maintenance program as a means of compliance with section 182 or 187 of the Clean

425. Id.
426. See In Dispute Over L/M Contract Gov. Ridge FacesLegislative Battle to Settle EnvirotestLawsuit,
CLEAN AMR REP., Dec. 14, 1995, at 19.
427. At State Houses's Urging Pennsylvania May Sue EPA to Recoup Envirotest Settlement Costs,
CLEAN AIR REP., Dec. 28, 1995, at 12; Inspection/Maintenance Controversy Continues, Rep. Gekas Eyes
PossibleLIM HearingsBefore JudiciarySubcommittee, CLEAN AIR REP., Dec. 28, 1995, at 5.
428. Despite Expected Controversy Pennsylvania Plans Three-Year I/M Delay by Seeking CleanAir
Amendment, CLEAN AIR REP., Nov. 16, 1995, at 20.
429. After Reviewing Other Options: Gov. Bush Gives Motoristsa Choice in Vehicle Inspections,CLEAN
AIR REP., Nov. 16, 1995, at 19.
430. Texas, [1996] Daily Env't Rep. (BNA) No. 43, at B-5 (Mar. 5, 1996), availablein WESTLAW,
BNA-DEN Database (on file with the Pacific Law Journal).
431. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528,554 (1985).
432. National Highway System Designation Act of 1995, Pub. L. No. 104-59, 109 Stat. 568; see 141
CONG. REc. H12459-01 (1995); States May Lose Emissions Reductions, EPA Wrangling With Highway Act's
Impact on Rate of Progress Plans, CLEAN AiR REP., Dec. 28, 1995, at 6 [hereinafter States May Lose
Emissions].
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Air Act.. ., but the Administrator may approve such a program if a State chooses
to adopt the program. '433 Second, the "Administrator shall not disapprove or
apply an automatic discount to a State implementation plan revision... because
...such plan revision is a decentralized or a test-and-repair program. ' 34 The
good news for the states is that the law removes the obligation to implement a
centralized I/M program. The bad news is that many states' SIP revisions claim
significant reductions, based on the projected effectiveness of centralized I/M,
and the states may need to redo their SIPs if they will not meet the fifteen percent
RFP reduction required by the 1990 CAA Amendments.435
Under the new law, EPA is prohibited from requiring states to use test-only
IM-240 enhanced I/M. EPA is to grant full interim approval to plans that show
"a good faith effort" to meet CAA requirements. However, the battle between
states and EPA will continue because the new legislation does not lift the
discounted credits for states that do not use centralized enhanced I/M.36 While
EPA is now prohibited from automatically discounting hybrid I/M programs by
fifty percent, state regulators believe EPA is so biased toward centralized I/M that
the agency will create new barriers
to those states that try to avoid EPA's
47
I/M.
centralized
use
to
prescription
EPA, however, continues to demonstrate its ability to shift course with the
changing political wind. In early 1996, Utah announced it would continue to use
its decentralized test-and-repair basic I/M program without the EPA imposing any
penalty.438 The state demonstrated with four years of data that its program was as
effective as a basic test-only system.4 39 Nevertheless, because of its expanding
population, Utah must develop an enhanced I/M program or its equivalent. 4 0 On
January 30, 1996, New York's Governor announced that a new test-and-repair
program would replace the test-only program in the state's SIP proposal." 1
On February 2, 1996, the United States Court of Appeals for the Fourth
Circuit held that the federal district court lacked jurisdiction over Virginia's
attacks on its SIP, including the state's objections to complying with T/M require-

433. National Highway System Designation Act of 1995 § 348(a), 109 Stat. 568, 617 (1995).
434. National Highway System Designation Act of 1995 § 348(b), 109 Stat. 568, 617 (1995).
435. States May Lose Emissions, supra note 432, at 6.
436. CongressPasses Bill That Would Delete Requirementfor Test-Only IM Facilities,26 Env't Rep.
(BNA) No. 29, at 1262 (Nov. 24, 1995).
437. Despite Flexibility Under Highway Act: State Regulators Insist EPA Is Still Biased Toward
CentralizedJIM Testing, CLEAN AIR REP., Dec. 28, 1995, at 13.
438. State's Test-RepairAuto Emissions ProgramMay Get Full CreditasAudits Prove Its Success, 26
Env't Rep. (BNA) No. 36, at 1269 (Jan. 19, 1996).
439. Id.
440. Id.
441. Governor Proposes Program to Allow Repair Shops to Perform Emissions Tests, [1996] Daily
Env't Rep. (BNA) No. 20, at A-8 (Jan. 31, 1996), availablein WESTLAW, BNA-DEN Database (on file with
the Pacific Law Journal).
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ments. The district court lacks jurisdiction because review under CAA section
307(b)(1) in the United States Court of Appeals is the exclusive review." 2
IV. CONCLUSION

The problems plaguing present I/M programs include excessive waivers,
motorist noncompliance, inadequite quality control, outdated test procedures,
insufficient enforcement against inspectors that violate the I/M regulations,
inadequate data collection and analysis, inadequate resources, and improper
testing. 4 3 EPA claims that decentralized programs are not as effective as
centralized ones, with rates of fuel switching and tampering being from twenty
444
percent to fifty percent higher for decentralized systems. Problems in I/M
programs are easier to correct in centralized systems. Problems seem to exist with
445
the oversight, management, and test procedures in some I/M programs. Even
in California, which has the most intensive management of any decentralized
program in the country, problems exist with the I/M program. The lack of funds
for management and oversight has been a problem for I/M programs, especially
decentralized and government-run centralized programs. Centralized programs
spend about one to two dollars per vehicle on oversight costs, while decentralized
systems spend fifty cents to six dollars per vehicle. California spends six to seven
6
dollars per vehicle to address problems in operating its program." Thus, decentralized systems have a high hidden cost and, according to EPA, are not as
effective in reducing pollution as centralized systems. Virginia, however, argues
that covert audits of its decentralized test-and-repair program show over ninety
percent of the inspections are performed correctly. Moreover, Virginia gives its
emissions compliance officers considerable authority to negotiate settlements for
infringements that seems to be more effective than extensive civil or criminal
enforcement efforts." 7
EPA's 1992 regulations set out new requirements for both basic and
enhanced I/M programs. To reduce cheating, the enhanced I/M programs require
electrical connections to the test instruments to allow real-time data transfer to
those who monitor the I/M program. The regulations also require that computerized BAR-90 analyzers or similar quality analyzers be used in basic J/M

442. Fourth Circuit Dismisses Direct Challenge by Virginia to Constitutionality of Sanctions, 26 Env't
Rep. (BNA) No. 39, at 1958 (Feb. 9, 1996); see Virginia v. United States, 74 F.3d 517, 526 (4th Cir. 1996).
443. Inspection/Maintenance Program Requirements, 57 Fed. Reg. at 52,967 (codified at C.F.R. §
51.350(1995)).
444. Id.
445. Some inspectors fail to perform inspections properly even when they are aware they are being
audited. In covert audits in 1991 in California and New York, inspectors passed failing vehicles 20% and 38%
of the time, respectively. Id. at 52,951.
446. Id. at 52,969.
447. KLAUsMEImR, supranote 310, at 2, 9.
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programs, which are designed to reduce the opportunity for cheating by the
technician performing the test." 8 However, technology such as the BAR-90
system, which is more advanced than idle tests yet less advanced than the hightech test, is believed by EPA to be insufficient to ensure acceptable performance
of enhanced J/M tests by inspection facilities because of two significant factors.
Vehicles that have clean emissions are substituted for vehicles that are supposed
to be tested. This technique, called "clean-piping," results in vehicles being
improperly passed. In addition, the tests often have incomplete inspections for
tampering." 9 A study in California used by EPA to support its fifty percent
discount for test-and-repair I/M credits estimated that clean-piping errors were
responsible for seventy to eighty percent of the discount.!"5 However, there was
no evidence of a statistical difference for tampering detection between test-only
and test-and-repair inspections.4 5'
Changes in test instruments and audit procedures as well as changes in motor
vehicle design relating to emissions can be expected to reduce cheating and to
improve the overall effectiveness of the I/M program. The move to centralized,
test-only facilities could also help, but at the price of increased opposition to the
program. But even if the efficacy of I/M programs increases, failed vehicles must
still be properly repaired if emissions are to be reduced. Improvements in this
aspect of the program are more difficult to achieve.
EPA asserts that the key to an effective I/M program involves accurately
identifying and failing noncomplying vehicles while passing complying vehicles.
To accomplish this goal, EPA places great reliance upon the IM-240 test, which
is the centerpiece of the enhanced J/M program. The enhanced I/M program's
success depends on the IM-240 test's accuracy and consistency. However, the
effectiveness of this test was questioned in a United States General Accounting
Office report452 which observed that while obtaining consistent test results is
critical to the program's effectiveness, evidence exists that this does not occur.5 3
Problems associated with the test's accuracy raise concerns, but other
problems merit attention. The IM-240 test's complexity may affect how failed
vehicles are repaired in several ways: (1) It may be more difficult to diagnose
problems in vehicles that marginally exceed emission limits; (2) there is a
shortage of mechanics trained to diagnose and repair marginal failures of hightech vehicles; and (3) repair shops probably will not be able to afford the
expensive IM-240 equipment and thus, will be unable to confirm the effectiveness

448.
449.
450.
451.
452.
(1992).
453.
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of their repairs .4 4 This leads to the ping-pong effect, discussed earlier, that EPA
has tried to minimize.
EPA has been criticized for promoting the IM-240 test without completing
studies on possible alternatives. 455 EPA pressured states to choose a test procedure
before all the information was available. 4mThe United States General Accounting
procedures exist that cost less and provide similar
Office stated that alternative
457
benefits.
control
emissions
EPA also considers it important to improve the effectiveness of repairs if the
goals of the I/M program are to be realized. States are therefore required to
provide technical assistance to repair facilities and to monitor such facilities.
Nearly twenty years of I/M experience has shown that market mechanisms do not
assure good training or an adequate number of skilled technicians. EPA expects
to establish national examples and guidelines, but considers the states responsible
for seeing that adequate training is provided. 458 However, given the problems of
obtaining competent and honest automotive repairs at a fair price, it is unlikely
that EPA will achieve major improvements in vehicle repairs with its limited
efforts at training mechanics.
EPA obtained support for its optimistic view of centralized testing when a
Colorado Department of Public Health and Environment report was released on
December 14, 1995. The analysis showed Denver's new centralized testing program produced a 23% reduction in CO emissions from vehicles, which is twelve
percent greater than the reduction achieved under the prior program. The fail rate
to achieve this reduction was 8.4% but ranged from 22.4% for 1982 model year
vehicles to 2.5% for the 1995 model year. 45 9 Nevertheless, some Colorado legislators are seeking to abolish the use of the IM240 test.
Twenty-five years after the CAA provided a comprehensive program for
controling motor vehicle emissions, the overall air pollution control program has
reduced CO and VOC emissions only modestly,4 t although on-road vehicle VOC
emissions decreased 51%,462 from 12.972 million tons in 1970 to 6.295 million

454. Id. at 7.
455. Id. at 11.
456. Id. at 14.
457. Id.
458. Id. at9.
459. DenverArea Vehicle Testing ProgramReports 23 PercentCut in CO Emissions, [1995] Daily Env't
Rep. (BNA) No. 243, at B-i (Dec. 19,1995), available in WESTLAW, BNA-DEN Database (on file with the
Pacific Law Journal).
460. State Calls IYM 240 Reliable; Some Key Lawmakers Unconvinced, [1996] Daily Env't Rep. (BNA)
No. 7, at A-5 (Jan. 11, 1996), available in WESTLAW, BNA-DEN Database (on file with the Pacific Law
Journal).
461. Air pollutant emissions have gone from 30.646 million tons of VOCs in 1970 to 23.174 million tons
in 1994, and from 128,079 million tons of CO in 1970 to 98.017 million tons in 1994. U.S. EPA, NATIONAL
AIR POLLTANT EMISSION TRENDS 1900-1994 Tbls. 3-11, 3-13 (1995).
462. Id. at ES-3.
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tons in 1994,463 and CO emissions from on-road vehicles decreased from 88.034
million tons in 1970 to 61.070 million tons in 1994.4 What is significant is that
these reductions in emissions from motor vehicles occurred despite large
increases in VMT. Because the major gains in emissions control from new motor
vehicles have been achieved, continued declines in emissions will depend on I/M,
reformulated fuel programs, and other programs aimed at in-use vehicles.4 6
Passenger car emission standards did not change from MY 1981 to MY 1994, but
VMT continued to increase. In 1950 there were less than 500 billion VMT. By
the time the 1970 CAA was enacted, VMT had grown to 1.1 trillion; by 1977 it
was nearly 1.5 trillion; by 1993 VMT was about 2.296 trillion miles.!6 This
increase in motor vehicle use has helped nullify the reductions in air pollution due
to emission controls. In addition, the size of the vehicle fleet has grown, which
has helped to nullify the overall effectiveness of evaporative controls. In 1970
there were 89.2 million automobiles in use in the United States; in 1992 there
were over 144 million automobiles.467 Fossil fuels used for transportation went
from 8.38 quadrillion Btu (quads) in 1950 to 16.04 quads in 1970,463 and then
increased to 19.77 quads in 1977 and to an estimated 22.36 quads in 1990.469
Even improved automotive fuel efficiency over the past decade has not offset the
increase in fuel consumption due to increases in VMT. Today motor vehicles emit
about four percent of the CO and HC and 24% of the NO. per VMT if compared
to the vehicles of the 1960s, 470 but transportation sources still account for about
42
45% of NO. emissions,471 about 78% of the CO emitted in the United States, 1
and nearly 40% of the VOC emissions. 473
VMT are expected to continue to increase, but it will be difficult to achieve
significant additional reductions in emissions. Thus, it is unlikely that the
reductions in transportation-related pollutants achieved since the mid- 1970s will
continue while VMT keeps increasing. As stationary sources come under more
stringent control from the 1990 CAA Amendments, the proportion of emissions
from mobile sources will probably reverse its recent pattern and also increase.

463. Id.
464. Id. atIbls. 3-1, 3-11.
465. Id. at ES-3.
466. U.S. DEPARTMENT OF TRANSPORTATION, HIGHWAY STATISTICS 1993 (1994), cited in U.S.
DEPARTMENT OF ENERGY, TRANSPORTATION ENERGY DATA BOOK 3-5 (15th ed. 1995).

467. Id. at 1-3.
468. COUNCIL ON ENRONMENTAL Qury,

ENviRoNMENTAL QUALITY, TWENTIE

451 (1989).
469. U.S. DEPARTMENT OF ENERGY, supra note 466, at 2-7.
470. STEVE NADIs & JAMES J. MACKENziE, CAR TROUBLE 22 (1993).

471. U.S. EPA, EPA AIR QUALITY TRENDS 7 (1995).
472. Id. at5.
473. ld. at 8.
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1996/Federalismand the I/M Program Under the CAA
Despite the stringent controls on new vehicles, the average in-use emissions
74
and evaporative losses have been higher than the applicable standards.
According to a report, Real-World Emissionsfrom Model Year 1993, 2000, and
2010 Passenger Cars, released in December 1995 by scientists from the
University of Michigan, Argonne National Laboratory, and Lawrence Berkely
Laboratory, real world CO and HC from cars on the road are about five times
greater than new-vehicle emission standards, and NO, emissions are about double
the standards. The vehicles with less powerful engines when driven fast are some
of the worst pollutors,, and air conditioning is a major cause of increased
emissions, which is not factored into the federal test procedure."75 These conclusions were based on studying five upper- and lower-end models of Asian
motor vehicle manufacturers. This report concludes that I/M has a "dubious"
potential for reducing emissions. 476 It suggests that vehicles should be made more
durable rather than putting the burden on the owners of vehicles through /M
programs. 477 Furthermore, controls on some categories of light-duty trucks and
on heavy-duty trucks have been more lenient than for automobiles. Heavy-duty
diesel trucks have been lightly controlled, with NO, not being subject to
significant regulation until the 1990 CAA Amendments. 78
To deal with the diminishing benefits of more stringent emission controls on
new vehicles, the 1990 CAA Amendments have imposed more stringent requirements on in-use vehicles, primarily through enhanced I/M. It would be more
effective to reduce VMT, reduce the total number of vehicles (even parked
vehicles emit HG), and increase the fuel efficiency of vehicles while maintaining
the effectiveness of pollution controls. Such an approach would require more
governmental action to control land use and energy consumption. To date, only
limited efforts have been made in this direction. Although the 1990 CAA Amendments include some new programs to develop low polluting vehicles4 79 and to
improve motor vehicle fuels,480 the major air pollution control effort concerning
motor vehicles continues to center on the emission limitations imposed on new

474. Michael P. Walsh, Motor Vehicles and Fuels: The Problem, 17 EPA J. 12 (1991).
475. In December 1995, General Motors agreed to pay the second largest penalty ever levied under the
CAA-$45 million. EPA and the Department of Justice accused GM of using a computer chip designed to
increase fuel flow when air conditioning or heating was used. EPA claimed this was tampering because of
emissions during off-cycle (non-FTP) operational conditions. GM denied violating the CAA, but agreed to pay
$45 million to settle the case. GM to Recall 470,000 Cadillacs,Pay Fine over Charge That Device Raised
Emissions, [1995] Daily Env't Rep. (BNA) No. 231, at AA-1 (Dec. 1, 1995), availablein WESTLAW, BNADEN Database (on file with the PacificLaw Journal).
476. Pollutionfrom Vehicles Much HigherThan Envisioned in FTP,Report Says, CLEAN AIR REP., Dec.
14, 1995, at 20.
477. New Stuly Finds Problems with Emission Systems in Low-End Vehicles, CLEAN AiR REP., Nov. 16,
1995, at 21.
478. Clean Air Act § 202(a)(3)(B), 42 U.S.C.A. § 7521(a)(3)(B) (West 1995).
479. Clean Air Act §§ 241-250,42 U.S.C.A. §§ 7581-7590 (West 1995).
480. Clean Air Act § 211, 42 U.S.C.A. § 7545 (West 1995).
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vehicles, as well as expanding the I/M requirements placed on in-use vehicles.
These efforts will help protect the environment, but an expanding world
population of both people and motor vehicles will eventually require either a new
technology for transportation, a rationing of vehicle and fuel use, a reduction in
demand for transportation due to better communication technology or land use
technology, or some mix of these approaches. An improved I/M program buys
some additional time in which to develop a program that will be more effective.
But until the nation is willing to deal with the root causes of air pollutionpopulation and consumption-we can expect to see more complex regulatory
programs mandated that are increasingly intrusive yet only marginally more
effective. I/M is intrusive and only modestly effective, but it may be one of the
better tools available that can be utilized at a politically and economically
acceptable cost. Finding the level of stringency that is politically and economically acceptable is the present challenge.
The states are expected to play the major role in this effort. But will they? A
report by an environmental group, Clean Air Network, claims that five states,
Michigan, Missouri, Montana, Texas, and Virginia, have not made significant
progress in reducing air pollutants; fifteen states have made minimal progress;
and seventeen states have made progress in some areas but not in others.4 8' States
that wish to be recalcitrant in meeting their Clean Air Act requirements can and
do use the claim of federalism to avoid compliance. Sometimes the complaint is
a legitimate response to federal government initiatives that are ill-advised or
stupid. Sometimes it is merely to appease,voters. But the United States Supreme
Court's admonition in Garcia,that state sovereignty depends on the political process, 482 is working well in the CAA arena. In the past year, major federal pullbacks from regulatory efforts on employer trip reductions, reformulated fuels, and
I/M have occurred. It seems fair to say that federalism is faring much better than
the effort to protect the environment.

481. Several States Make Little or No Progressin Meeting Air Act Requirements, Report Says, 26 Env't
Rep. (BNA) No. 30, at 1286 (Dec. 1, 1995).
482. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 554 (1985).
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